
No. 100308-1
Court of Appeals No. 81482-6-I 

SUPREME COURT OF THE STATE OF WASHINGTON 

JAMES W. CHERBERG, et ux., 

Respondents, 

v. 

HAL E. GRIFFITH, et ux., 

Petitioners. 

PETITION FOR REVIEW 

Arthur W. Harrigan, Jr., WSBA #1751 
Tyler L. Farmer, WSBA #39912 
Kristin E. Ballinger, WSBA #28253  
HARRIGAN LEYH FARMER & 
THOMSEN LLP 
999 Third Avenue, Suite 4400 
Seattle, WA  98104 
(206) 623-1700

Attorneys for Hal and Joan Griffith 

FILED 
Court of Appeals 

Division I 
State of Washington 
1011912021 4:05 PM 



i 
 

TABLE OF CONTENTS 
 

Page 
 

I. IDENTITY OF PETITIONERS ...................................... 1 

II. COURT OF APPEALS DECISION ................................ 1 

III. ISSUES PRESENTED FOR REVIEW ........................... 1 

IV. STATEMENT OF THE CASE ........................................ 2 

A. Relevant Facts ........................................................ 2 

Burns Sketch Dock (App. 30)................................ 4 

Griffiths’ May 2014 and February 2016 
Proposals (App. 38, App. 61) ...................... 9 

Cherbergs’ January 2015 Proposal (App. 50) ..... 10 

B. Trial Court Proceedings and Findings ................. 11 

1. Misrepresentation Claim and Fee Award .. 11 

2. Contract Interpretation .............................. 13 

3. Findings Relative to Corps Permit 
Application ................................................ 13 

4. Findings Relative to City Permit 
Application ................................................ 14 

5. Specific Performance Order ...................... 14 

C. The Court of Appeals Affirmed........................... 15 



ii 
 

V. ARGUMENT ................................................................. 16 

A. Only One Reasonable Inference Can Be Drawn 
Once the Court Considers All of the Extrinsic 
Evidence. ............................................................. 16 

B. The Court Erred in Affirming an Order of Specific 
Performance When the Terms of the PSA Showed 
That There Was No Agreement on a Dock or at a 
Minimum Great “Doubt” as to the Terms, 
Character, and Existence of a Contract. .............. 20 

C. The Court Erred in Affirming the Fee Award. .... 25 

D. The Griffiths Are Entitled to Fee Awards on 
Appeal and at the Trial Court. ............................. 27 

VI. CONCLUSION .............................................................. 28 

APPENDIX .............................................................................. 29 

 



iii 
 

TABLE OF AUTHORITIES 
 
 

Page 
Cases 

Badgett v. Sec. State Bank, 
 116 Wn.2d 563, 807 P.2d 356 (1991) ............................ 23 

Brown v. Johnson, 
 109 Wn. App. 56, 34 P.3d 1233 (2001) ......................... 25 

Haire v. Patterson, 
 63 Wn.2d 282, 386 P.2d 953 (1963) .............................. 21 

Hearst Commc’ns, Inc. v. Seattle Times Co., 
 154 Wn.2d 493, 115 P.3d 262 (2005) ...................... 17, 19 

Jones v. Best, 
 134 Wn.2d 232, 950 P.2d 1 (1998) ................................ 23 

Kruse v. Hemp, 
 121 Wn.2d 715, 853 P.2d 1373 (1993) .......................... 21 

Lager v. Berggren, 
 187 Wash. 462, 60 P.2d 99 (1936) ................................ 23 

Tanner Elec. Co-op. v. Puget Sound Power & Light Co., 
 128 Wn.2d 656, 911 P.2d 1301 (1996) .......................... 17 

Transpac Dev., Inc. v. Oh,, 
 132 Wn. App. 212, 130 P.3d 892 (2006) ................. 25, 26 

Other Authorities 

Restatement (Second) of Contracts (1979) .............................. 23 



1 
 

I. IDENTITY OF PETITIONERS 

The Griffiths, defendants and appellants, are petitioners. 

II. COURT OF APPEALS DECISION 

The Griffiths seek review of the Court of Appeals’ 

decision in Cherberg v. Griffith, No. 81482-6-I (Sept. 20, 2021) 

(Decision), which superseded an earlier decision upon motion 

by the Cherbergs, who were the plaintiffs and respondents.  See 

Appendix 1, 21. 

III. ISSUES PRESENTED FOR REVIEW 

1. Whether the Decision conflicts with decisions of 

this Court because it affirmed an order of specific performance 

and finding of breach (a) contrary to the only reasonable 

interpretation of the contract and (b) requiring the Griffiths to 

do something materially different even from what the trial court 

(erroneously) found the Griffiths had agreed to do. 

2. Whether the Decision conflicts with a decision of 

the Court of Appeals because the fees awarded to the Cherbergs 

should have been offset by the fees the Griffiths incurred 
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prevailing on the Cherbergs’ $1-1.2 million misrepresentation 

claim, and the Cherbergs should have been required to 

segregate fees incurred on that failed claim.  

IV. STATEMENT OF THE CASE 

A. Relevant Facts 

For many years the Griffiths lived next door to the 

Dunns, sharing a jointly-built dock that landed on the Dunns’ 

property.  RP 693-97; CP 677-78 ¶ 1.1.  After Mr. Dunn died, 

the Griffiths purchased the Dunn home, created an exclusive 

dock easement on the Dunn property in the Griffiths’ favor, and 

advertised the Dunn home for sale as a “no dock” property.  RP 

92, 694-96; CP 677-78 ¶¶ 1.1-1.5.   

Through their joint realtor Robbs and without direct 

discussions, the parties negotiated the Cherbergs’ purchase of 

the property, including discussions with Robbs about a possible 

Cherberg dock.  CP 678 ¶ 1.8.  Robbs advised the Griffiths that 

the Cherbergs sought only “to build a small dock, only large 

enough to support a boat lift for his water ski boat . . . . [A] 
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small dock . . . which would not interfere with the Griffiths’ use 

of their own dock.”  Ex. 460.  Such a dock would not impact 

the Griffiths’ use of their dock, including a floating dock.  The 

trial court found, “[t]he Griffiths said they would support a 

dock that did not significantly interfere with the use of their 

existing dock.  The parties’ agreements regarding the dock were 

essential provisions of the PSA.”  CP 678 ¶¶ 1.9-1.10.   

In June 2012, the parties executed a Purchase and Sale 

Agreement (PSA) and two addenda (Addendum 1 and 

Addendum 2) drafted by Robbs.  All communications before 

and for some time after closing were via Robbs. 

Addendum 1 obligated the Griffiths “to assist” the 

Cherbergs “in their effort to obtain a dock permit” and “not to 

challenge in any way [their] solicitation of said permit.”  App. 

23-24; CP 685 ¶ 1.58.  This addendum also provided that the 

Griffiths would “allow Buyers to encroach into the normal 35 

setback,” i.e., to place a dock within 35 feet of the Griffiths 

dock, a setback otherwise required under the City code.  App. 
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23-24; see also CP 679 ¶ 1.13.  Neither a dock nor the extent of 

permitted intrusion was specified.  App. 23-24.  I.e., absolute 

compliance with the 35-foot setback rule would not be required, 

but there was no agreement on the extent of intrusion.   

Burns Sketch Dock (App. 30)  

In Addendum 2, executed one week after Addendum 1, 

the Griffiths “acknowledge[d] receipt of the NEW DOCK email 

copy from Ted Burns outlining the proposed dock” the 

Cherbergs “intend[] to pursue.”  App. 25-26; CP 679-80 ¶ 1.15.  

Addendum 2 did not otherwise define “[t]he proposed dock.”  

The Griffiths acknowledged only receipt of the email.  The 

Griffiths also reiterated the non-specific setback provision of 

Addendum 1 by agreeing “to sign a Joint Use Agreement as 

attached which will allow the” Cherbergs “to place the 

proposed dock within the 35 foot setback usually required” to 

an unspecified extent. App. 25-36; CP 679-80 ¶ 1.15-.16.  The 

Joint Use Agreement (JUA) referred to was not attached, only a 

blank form was provided, and none was signed.  CP 679 ¶ 1.13.   
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The “proposed dock” depicted in the sketch in the “NEW 

DOCK” email (App. 30) entailed removing, or severely 

obstructing use of, the Griffiths’ floating dock (App. 51), as the 

Cherbergs knew (App. 35; RP 281).  The Griffiths, who had 

told Robbs that no dock that interfered with their own would be 

allowed, struck from proposed Addendum 2 provisions that the 

Griffiths would (1) “remove the[ir] floating dock” and (2) 

“cooperate with Buyers and the piling company to pursue a 

permit in order to obtain the dock.”  CP 679-80 ¶ 1.15; App. 

25-26.  I.e., the Griffiths declined to support a permit for “the 

dock” and refused to remove their floating dock.  Mr. Cherberg 

initialed these strikeouts.  Id. 

Mr. Cherberg was not in doubt about the consequences of 

the Griffiths’ strikeouts.  He had proposed the draft Addendum 

2 “believ[ing] that the Griffiths would remove their floats” (RP 

281).  In view of the strikeouts, on June 24, he wrote to Robbs, 

“If floating dock stays, how close will he allow us to encroach? 

. . . Are the Griffeths [sic] willing to move it if necessary? . . . 
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My prostate is prostrate and I do not want to get into a pissing 

match.  Now or later.”  App. 35.  I.e., Cherberg knew he now 

had no agreement to the Burns sketch dock, which called for 

removal of or substantial encroachment on the Griffiths’ 

floating dock.  Without raising or seeking to negotiate this 

issue, he simply allowed the transaction to close.  RP 267. 

The Cherbergs knew after closing that no dock 

agreement had been reached, and immediately began making 

substantive changes to the configuration.  E.g., Ex. 365 (July 

2012: “I’d really like to propose this to Hal Griffeth [sic]: 

Remove not only the floating pontoons and lift, but also the 

little ‘el’ that points south off his southerly main pier”); Ex. 373 

(Nov. 2012: “I like the new configuration”; “it is the Griffith 

dock . . . that is buggering up this whole process”; “Let me 

know as soon as your drawing is done.”). 

From late 2012 through early 2015, the Cherbergs 

repeatedly presented to the Griffiths dock designs larger and 

more intrusive than the Burns sketch dock.  See App. 47; Exs. 
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7, 365, 369, 373-74, 376-78, 382-83, 385, 387, 415, 422, 427.  

Meanwhile, in a carefully protected effort kept secret from the 

Griffiths, the Cherbergs sought a permit from the Army Corps 

of Engineers (Corps) for one of those larger, more intrusive 

docks.  E.g., Ex. 398 (“[I]f [Kris Robbs] tell[s] Griffith” that 

“we submitted for the federal permit . . . is there any way 

Griffith could bugger up the Corps permit?”).   

The Corps had serious concerns with the impact of the 

proposed Cherberg dock on the Griffiths.  The Corps noted that 

“[t]he proposed drawing does not show” the Griffiths’ dock’s 

“canopy and some finger piers and/or platforms” and asked 

whether they had been or would be “removed” because, “[i]f 

not, . . . [it] looks like it’ll be pretty close” (Ex. 422).  Burns 

misleadingly answered as Cherberg directed (Ex. 419): 

– Corps: “Does Mr. Griffith have any objections 
to the proposed pier?”  

Burns: “Mr. Cherberg provided the following 
response as to Mr. Griffith’s understanding of 
the location and construction of the proposed 
pier: ‘Mr. Cherberg intends to construct dock 
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included in the [PSA] between himself and Mr. 
Griffith.’”  Ex. 422. 

– Corps: “It seems that 18.5 feet would be 
insufficient room for the Griffith family to 
use their pier.” 

Burns: “[T]he proposed pier location was 
discussed with the Griffiths as part of 
purchasing the property and they agreed with 
the location. . . . The Griffiths currently don’t 
use the south side of their dock except to store 
floats and a boatlift.”  App. 57 (emphasis 
added).   

The Corps approved the dock without contacting the Griffiths, 

believing that the Griffiths had approved it. 

During this same period, in March 2014, the Cherbergs 

threatened the Griffiths with the loss of all use of the Griffiths’ 

dock based on an obvious error by the Griffiths’ attorney, who 

mistakenly reversed the easement descriptions.  The Cherbergs’ 

lawyer wrote, “it is the Cherbergs that currently have the right 

to exclusive use and possession of your existing dock.”  Ex. 

396.  This threat persisted.  In the eventual lawsuit the 

Cherbergs sought “an order quieting title extinguishing both 

Easements . . . and ejecting Griffiths from the Landscape 
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Easement and the portion of the Griffith dock that falls on the 

Cherberg Property.”  CP 6.  

Griffiths’ May 2014 and February 2016 Proposals 

(App. 38, App. 61) 

In the meantime, the Griffiths—motivated in part by the 

threat of losing all rights in their own dock because of a lawyer 

mistake—were trying to come up a solution.   

In May and November 2014 and again in February 2016, 

the Griffiths proposed dock designs exceeding the modest 

objectives the Cherbergs had identified during the negotiations.  

App. 38; Ex. 435; App. 61.  The Cherbergs’ boating expert 

testified at trial that the Griffiths’ proposals would have met the 

Cherbergs’ “diagnosed boating issues” (RP 150) and would 

have allowed the Griffiths’ floating dock to remain and be 

useable.  The designs did so because they called for a single 

dock instead of two parallel dock arms stemming from a single 

connection to shore.  Compare App. 61 (one arm) with App. 45 

(two arms).  The two-arm design entirely prevented the use of 
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the floating part of the Griffiths’ dock.  See RP 587-88, 599-

602.  The Cherbergs rejected the Griffiths’ proposals.   RP 370-

74; Ex. 529 ¶ 7. 

The Cherbergs’ only explanation (at the time or at trial) 

for rejecting the Griffiths’ proposals was provided by the 

Cherbergs to the Corps.  A Corps representative asked Mr. 

Cherberg why he had rejected the Griffiths’ proposals; he 

explained that he “wanted to have a larger pier structure with 

two arms, like his neighbors.”  RP 567; Ex. 529.   

Cherbergs’ January 2015 Proposal (App. 50) 

In January 2015, the Cherbergs asked the City of Mercer 

Island to issue a permit for a dock that was 100 feet over the 

water, compared to the Burns sketch dock that was only 75 feet 

over the water.  Compare App. 30 (Burns sketch dock) with 

App. 50 (Jan. 2015 proposal).  The Griffiths submitted a 

“comment” to the City, “support[ing] the Cherbergs’ goal of 

obtaining a dock” (App. 62) and again proposing the 

compromise dock they had offered before (App. 64).  The 
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proposal the Griffiths opposed was for a dock 100 feet over the 

water (App. 50), not the more modest one the Cherbergs earlier 

had submitted to the City (App. 40).   

B. Trial Court Proceedings and Findings 

1. Misrepresentation Claim and Fee Award 

The Cherbergs made several claims against the Griffiths, 

only two of which resulted in judgments.  The Griffiths 

prevailed on the Cherbergs’ negligent misrepresentation claim 

(CP 275); the Cherbergs prevailed on their breach of contract 

claim (CP 692).   

The Cherbergs’ misrepresentation claim asserted that the 

Griffiths had concealed that they held an easement burdening 

the Cherbergs’ land.  See CP 8-9 ¶¶ 3.14-20.  The Cherbergs 

sought the difference in value between the property as allegedly 

represented (i.e., with dock access and no easement) and as sold 

(i.e., with no dock access and the easement).  CP 8-9 ¶¶ 3.14-

20.  That claim was dismissed on summary judgment before the 

Griffiths’ first appeal: “The Court finds that the Griffiths did 
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not negligently misrepresent by omission the existence of the 

easements because the Cherbergs were on notice of the 

easements . . . .” (CP 275), a ruling the Cherbergs did not 

appeal.  But, likely in order to maintain the title company’s 

financial support for their litigation against the Griffiths, the 

Cherbergs’ counsel repeatedly introduced the previously 

resolved easement issue into the trial testimony.  E.g., RP 102, 

109, 113 (direct examination of Mr. Cherberg); RP 35, 36 

(Cherbergs’ opening statement); RP 845-47 (Cherbergs’ closing 

argument). 

At trial, the Cherbergs’ expert testified that the difference 

in value between dock and no-dock property on Mercer Island 

was $1-1.2 million.  RP 312.  This was the sum potentially at 

stake on the failed negligent misrepresentation claim.   

The trial court found that the Cherbergs were the 

prevailing party (CP 979), did not require the Cherbergs to 

segregate fees incurred prosecuting failed claims, and did not 

offset the fees the Griffiths incurred successfully defending the 



13 
 

misrepresentation claim on summary judgment and warding off 

attempts to reintroduce the issue at trial (CP 1599). 

2. Contract Interpretation 

The trial court found that the Griffiths had agreed to the 

Burns sketch dock: “The parties’ proposed dock agreement is 

fully defined and enforceable: This dock is 21 feet from the 

Griffiths’ dock at the closest point, it is 75 feet over the water, 

and it has a U-shape at the water end.”  CP 691 ¶ 2.5.     

3. Findings Relative to Corps Permit Application 

Rather than hold that the Cherbergs had acted in bad faith 

in pursuing a Corps permit for a dock larger and more intrusive 

than the Burns sketch dock they claimed (and the trial court 

held) was agreed to, the trial court found only that “[t]he 

Griffiths’ [sic] did not breach the PSA” by objecting to “the 

dock permitted by the Corps” in June 2014 because it “is 

different than, and not as favorable to, the Griffiths as the 

proposed dock in the New Dock email and sketch.”  CP 682 ¶ 

1.36; CP 692 ¶ 2.8.   
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4. Findings Relative to City Permit Application 

The trial court found that “[t]he Griffiths . . . breach[ed] 

the PSA beginning April 23, 2015, by objecting to” the dock 

the Cherbergs “proposed to the City” because it was “fully 

consistent with the New Dock email and sketch.”  CP 689-90, 

692 ¶¶ 1.80 1.81, 2.9, 2.10 (citing Ex. 431, appended here as 

App. 40).  But see supra pp. 10-11 (it was not consistent). 

5. Specific Performance Order 

The court awarded money damages to the Cherbergs and 

ordered specific performance of any dock design no closer to 

the property line or the Griffiths’ dock than the Burns sketch 

dock:  

The Griffiths shall sign the JUA and are ordered 
not to object to any dock that is no closer to their 
property line than agreed to in the New Dock 
email sketch, and no closer to the Griffiths’ dock at 
any point than agreed to in the New Dock email 
sketch, and no closer to any part of the ELL at the 
end of their dock than agreed to in the New Dock 
email sketch. 

CP 693 ¶ 2.19.     

---
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C. The Court of Appeals Affirmed. 

 The Court of Appeals found no error and affirmed the 

judgment.   

The Court of Appeals included in its fact section the 

Griffiths’ strikeouts (App. 4) but ignored them in determining 

whether the trial court had erred in finding that the Griffiths 

agreed to the Burns sketch dock (App. 8-9).  The Court of 

Appeals said the trial court found the Cherbergs “more 

credible” than the Griffiths (App. 9), but the trial court made no 

such finding.  The Court of Appeals said that “unchallenged 

findings of fact support the trial court’s conclusions” but 

identified none (App. 9), and the Griffiths challenged 33 

findings and 23 conclusions (Brief of Appellant, 2020 WL 

6588022, at *3). 

The Court of Appeals ignored that the trial court granted 

specific performance of something materially different from 

what the trial court found was the “fully defined and 

enforceable” dock agreement.  The Court of Appeals affirmed 
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the finding that the “fully defined and enforceable” dock “is 21 

feet from the Griffiths’ dock at the closest point, it is 75 feet 

over the water, and it has a U shape at the water end” (App. 7) 

but incongruously affirmed the order of specific performance 

requiring the Griffiths to agree to any dock a set distance from 

three points (App. 12-13). 

The Court of Appeals affirmed the order awarding all 

fees without offset finding, “the actual dispute between the 

parties was resolved in the breach of contract claim.”  App. 19.  

The Court of Appeals did not explain how the fact that the 

Griffiths prevailed on a $1 million claim was not part of the 

“actual dispute.”  

V. ARGUMENT 

The Decision conflicts with decisions of this Court and 

with published decisions of the Court of Appeals.   

A. Only One Reasonable Inference Can Be Drawn Once 
the Court Considers All of the Extrinsic Evidence.  

The Court of Appeals’ affirmance of the trial court’s 
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contract interpretation conflicts with this Court’s requirement 

that when “only one reasonable inference can be drawn from 

the extrinsic evidence,” interpretation of a contract presents a 

question of law.  Tanner Elec. Co-op. v. Puget Sound Power & 

Light Co., 128 Wn.2d 656, 674, 911 P.2d 1301 (1996). 

The PSA itself did not define (by words or a diagram) 

what sort of dock the Griffiths had agreed to support, other than 

that they would allow the dock to be built somewhere 

(unspecified) within the 35-foot setback.  That meant that, to 

determine if the Griffiths had agreed to a dock defined 

sufficiently to determine breach (let alone to order specific 

performance), the trial court had to look outside the words of 

the document—to extrinsic evidence.  See Hearst Commc’ns, 

Inc. v. Seattle Times Co., 154 Wn.2d 493, 509, 115 P.3d 262 

(2005) (“extrinsic evidence may be used only to determine the 

meaning of specific words in the agreement”).   

The Burns sketch dock itself was extrinsic to the PSA: 

not only was it not incorporated into the PSA, it was not even 
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specifically referenced.  Rather, in Addendum 2 the Griffiths 

“acknowledge[d] receipt of the NEW DOCK email copy from 

Ted Burns outlining the proposed dock Buyer intends to 

pursue.”  App. 25-26 (emphasis added).  Robbs’ transmission 

of this email (which contained the Burns sketch) to the Griffiths 

stated “[t]his . . . is not binding.”  App. 27.  In Addendum 2, the 

Griffiths did nothing more than acknowledge receipt of this 

transmission. 

The trial court fixated on one piece of extrinsic evidence 

(the Burns sketch).  Other evidence is compelling: the Griffiths 

had rejected the Burns sketch dock, refused to support a permit 

for it, and had agreed to no defined dock.  The Griffiths struck 

the provisions requiring them (1) to remove the floating dock 

(because of the obvious collision between the two docks) and 

(2) to “cooperate” with the “pursu[it of] a permit in order to 

obtain the dock.”  App. 25-26.  And the Burns sketch dock “is 

21 feet from the Griffiths’ dock at the closest point” as the trial 

court found (CP 691 ¶ 2.5) only if the Griffiths’ floating dock is 
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removed.  See App. 30 (21-foot measurement includes shaded 

floating dock). 

The Griffiths struck these provisions for the same reasons 

they had told Robbs that they would support only a dock that 

did not interfere with their use of their own dock—a position 

that coincided with Robbs’ report that the Cherbergs desired a 

dock “only large enough to support a boat lift for his water ski 

boat . . . . [A] small dock . . . which would not interfere with the 

Griffiths’ use of their own dock.”  Ex. 460.  The Griffiths’ 

refusal in Addendum 2 to support a permit for the Burns sketch 

dock or to remove their floating docks was entirely consistent 

with these pre-PSA communications and was a far more 

specific expression of intent than any other language in 

Addendum 2 or any other extrinsic evidence.  See Hearst 

Comm’cs, Inc., 154 Wn.2d at 502 (“If relevant for determining 

mutual intent, extrinsic evidence may include . . . all the 

circumstances surrounding the making of the contract . . . .” 

(emphasis added)). 

--
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The only reasonable conclusion from “all the 

circumstances surrounding the making of the contract,” id., is 

that the parties understood that the Griffiths would sign a JUA 

for a dock that gave the Cherbergs the benefits they had advised 

Robbs they needed but would lead neither to removal of the 

floating dock nor “substantial interfer[ence]” with the use of the 

floating dock.   

The trial court completely ignored the strikeouts, failing 

in its analysis to even mention these specific, unmistakable 

rejections, and relied instead on language in Addendum 2 that 

was substantially the same as language in Addendum 1 (that the 

Griffiths would allow a dock to be placed an unspecified extent 

within the 35-foot setback).     

In affirming, the Court of Appeals made the same error. 

B. The Court Erred in Affirming an Order of Specific 
Performance When the Terms of the PSA Showed 
That There Was No Agreement on a Dock or at a 
Minimum Great “Doubt” as to the Terms, Character, 
and Existence of a Contract. 

A court may not order specific performance unless there 
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is “‘clear and unequivocal’ evidence that ‘leaves no doubt as to 

the terms, character, and existence of the contract.’”  Kruse v. 

Hemp, 121 Wn.2d 715, 722, 853 P.2d 1373 (1993) (citation 

omitted).  There must be “no reasonable doubt as to what the 

parties intended, and no reasonable doubt of the specific thing 

equity is to compel to be done.”  Haire v. Patterson, 63 Wn.2d 

282, 287, 386 P.2d 953 (1963) (citation omitted).  “It is 

unthinkable that courts should undertake the writing of 

contracts for sellers and buyers who have failed or refused, 

rightly or wrongly, to come to terms between themselves.”  Id. 

The order of specific performance was error because 

there was no agreement on a specific dock for which the 

Griffiths would support a permit and clear rejection of the only 

specific dock put forward.  The failure is aggravated by what 

the trial court did find—which is indefensible.  Compare (1) 

what the court said were the defining characteristics of the 

Burns sketch dock (it “is 21 feet from the Griffiths’ dock at the 

closest point, it is 75 feet over the water, and it has a U-shape at 
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the water end” (CP 691 ¶ 2.5)) with (2) a design the court found 

the Griffiths were obligated to accept, and were in breach for 

not accepting: the dock submitted to Mercer Island, 100 feet 

over the water, i.e., 25 feet beyond the Burns sketch dock (see 

supra p. 10) and (3) what the court ordered the Griffiths to sign 

(a document for any dock design that is a specified distance 

from three reference points (CP 693 ¶ 2.19)).   

In other words, despite erroneously finding that both 

parties agreed to the Burns sketch dock, the trial court (1) found 

the Griffiths breached the PSA by rejecting a dock 25-feet 

longer over the water than the Burns sketch dock; and (2) 

ordered specific performance of something entirely different 

even from that: binding the Griffiths to accept any dock the 

Cherbergs choose that is a specified distance from various 

points. 

If the agreement was definite enough to support specific 

performance, then neither party had discretion to modify it.  But 

the court gave the Cherbergs the power to unilaterally modify 
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the contract by allowing them to choose any potential dock 

design so long as it was a specified distance from three points.  

The ruling violates basic contract law principles, Jones v. Best, 

134 Wn.2d 232, 240, 950 P.2d 1 (1998) (“one party may not 

unilaterally modify a contract”), and exceeding its authority to 

order specific performance, Lager v. Berggren, 187 Wash. 462, 

466-67, 60 P.2d 99 (1936) (performance may be ordered only 

of agreed-to terms). 

At most, both parties had a mutual obligation pursuant to 

the duty of good faith and fair dealing to work toward a dock 

design maintaining both “faithfulness to [the] agreed common 

purpose and consistency with the justified expectations of” both 

parties.  Restatement (Second) of Contracts § 205 cmt. a 

(1979); see also Badgett v. Sec. State Bank, 116 Wn.2d 563, 

569, 807 P.2d 356 (1991) (duty of good faith obligates the 

parties to “perform in good faith the obligations imposed by 

their agreement”).  This meant that they both had an obligation 

to make a “good faith” offer of a design consistent with the 
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exchanges: a dock meeting the boating needs that Robbs had 

presented to the Griffiths and that would not significantly 

interfere with the Griffiths’ dock.   

After closing, only the Griffiths proposed any such dock.  

See supra pp. 9-10.  Rather than find breach based on the 

erroneous view that the Burns sketch dock controlled (or, 

incomprehensibly, the dock the Cherbergs had proposed to the 

City of Mercer Island), the trial court and the Court of Appeals 

should have assessed the Griffiths’ dock proposals to determine 

if they were good faith offers.  They were, as they met the 

criteria Robbs had provided to the Griffiths.  In contrast, the 

Cherbergs secretly secured a Corps permit for a dock that the 

trial court found was “materially different” from the Burns 

sketch because it was “not as favorable to[] the Griffiths.”  CP 

689 ¶ 1.79; see also CP 692 ¶ 2.8.  The Cherbergs, with 

considerable deliberation and calculation, concealed their 

permit application from the Griffiths and led the Corps to 

believe the Griffiths had approved it (supra pp. 6-8), breaching 
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the duty of good faith.  

The Decision conflicts with established law of this Court 

barring an order of specific performance when there is 

reasonable doubt as to what the parties intended and regarding 

the specific thing to be done. 

C. The Court Erred in Affirming the Fee Award. 

The Court of Appeals’ affirmance of the fee award 

conflicts with Transpac Dev., Inc. v. Oh, 132 Wn. App. 212, 

217-19, 130 P.3d 892 (2006). 

The Griffiths prevailed on the misrepresentation claim, 

yet the trial court and the Court of Appeals refused to consider 

that outcome in determining the fee award.  This was error 

because a misrepresentation claim that arises “out of the 

parties’ agreement to transfer ownership of” property is “on the 

contract” and subject to the contract’s prevailing party attorney 

fee provision.  Brown v. Johnson, 109 Wn. App. 56, 59, 34 P.3d 

1233 (2001).   

The PSA was central to the Cherbergs’ failed 
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misrepresentation claim: the Cherbergs pled that the Griffiths 

“knowingly failed to disclose the Exclusive Landscape and 

Dock Easements” and that they “relied on these 

misrepresentations and/or omissions in agreeing to purchase the 

Property for the price they paid.”  CP 8 ¶¶ 3.15, 3.17.   

The Griffiths prevailed on one claim with entitlement to 

fees, the Cherbergs on another, requiring the court to engage in 

a “detailed consideration of what actually happened in the 

litigation” to determine whether “the extent of the relief 

afforded the parties” meant that (1) “both parties prevail[ed] on 

major issues” such that each should “bear their own costs and 

fees” or instead (2) fees should be “offset” because “multiple 

distinct and severable contract claims are at issue.”  Transpac, 

132 Wn. App. at 217-19.  Awarding all fees to the Cherbergs, 

without offset, was error.  

The claim the Griffiths defeated entailed the difference in 

value between the property as allegedly represented (i.e., with 

dock access and no burden on the land) and as sold (i.e., with 
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no dock access and burdened land) (see CP 8-9 ¶ 3.14-20).  At 

trial, the Cherbergs’ expert valued part of that claim: that the 

value difference between dock and no-dock property was $1-

1.2 million.  RP 312.  The Cherbergs also sought damages for 

the allegedly unrevealed landscape easement (the one that was 

expressly referred to in Addendum 1).  The consequence: the 

trial court failed to consider that the Griffiths were the 

prevailing party on a claim worth more than $1 million.  The 

Griffiths prevailed on a substantial claim and are entitled to 

fees. 

D. The Griffiths Are Entitled to Fee Awards on Appeal 
and at the Trial Court. 

The Court should award the Griffiths their attorneys’ fees 

and costs on appeal and remand for an order granting attorneys’ 

fees and costs in the trial court pursuant to the PSA (Ex. 330) 

and RCW 4.84.330. 
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VI. CONCLUSION 

For the foregoing reasons, the Griffiths requests that the 

Court accept review, vacate the judgment, reverse, award the 

Griffiths attorneys’ fees and costs on appeal, and remand 

directing entry of judgment in the Griffiths’ favor including an 

award of attorneys’ fees and costs incurred at the trial court. 

I certify that this memorandum contains 4,661 words, in 

compliance with the RAP 18.17(b). 

 SUBMITTED this 20th day of October, 2021. 
 
 

HARRIGAN LEYH FARMER & 
THOMSEN LLP 
 
By  s/Arthur W. Harrigan, Jr.  

Arthur W. Harrigan, WSBA #1751 
Tyler L. Farmer, WSBA #39912 
Kristin E. Ballinger, WSBA #28253  
999 Third Avenue, Suite 4400 
Seattle, WA  98104 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
 

 
JAMES W. CHERBERG AND NAN  )  No. 81482-6-I 
CHOT CHERBERG,   )   

)                
Respondents, )  

) DIVISION ONE  
   v.   )  
      )                     
HAL E. GRIFFITH and JOAN L.   ) 
GRIFFITH, husband and wife,  )       
      ) UNPUBLISHED OPINION  
   Appellants.  )  
      ) 
 
 MANN, C.J. — Hal and Joan Griffith appeal the trial court’s findings of fact and 

conclusions of law following a bench trial arising from a dock dispute between the 

Griffiths and their neighbors, James and Nan Cherberg.  The Griffiths argue that 

substantial evidence does not support the trial court’s finding that the Griffiths agreed to 

the proposed dock or the finding that the Griffiths breached the purchase and sale 

agreement (PSA).  The Griffiths also contend that the trial court erred in awarding 

specific performance, erred in awarding damages unreasonably incurred by the 

Cherbergs, and erred in its attorney fee award.  We affirm.   
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FACTS 
 

The Griffiths have lived on Mercer Island’s northern shore since 1996.  In 

February 2012, the Griffiths purchased the next-door property from their neighbor 

Sandra Dunn.  Prior to purchasing the Dunn property, the Griffiths and Dunns shared 

the use of a dock that straddled their common property boundary under a joint dock 

agreement.  After buying the former Dunn property, the Griffiths burdened the property 

with two exclusive-use easements that benefitted the Griffiths’ property: an easement 

securing the use of the existing dock and an easement securing the exclusive use of a 

small promontory between the two properties.   

After recording the easements, the Griffiths listed the property for sale through 

real estate agent Kris Robb.  The listing specifically stated that it was a “no dock 

property.”  Robb’s former clients, the Cherbergs, expressed interest in buying the 

property.  The Cherbergs asked Robb to serve as a dual agent.  The Cherbergs wanted 

to build a small dock and would need the Griffiths’ cooperation to do so.  Robb relayed 

to the Griffiths the Cherbergs’ interest in building a small dock.  The Griffiths indicated 

that they would have no objection to a modest dock as long as it did not interfere with 

the use of their own dock.   

  On June 5, 2012, the Cherbergs submitted an offer through a PSA.  The next 

day, the Griffiths accepted the offer by countersigning the purchase and sale 

agreement, putting the property under contract pending inspection.  The signed 

purchase and sale agreement included an addendum providing in part:    

Sellers hereby agree to assist Buyers in their effort to obtain a dock 
permit.  They agree not to challenge in any way the Buyers solicitation of 
said permit.   

App. 2



No. 81482-6-I/3 
 
 

      -3- 

 
Sellers hereby agree to allow Buyers to encroach into the normal 35 foot 
setback between docks to no closer than 25 feet.[1]  This may entail 
changing the easement which is in place regarding the landscape on the 
Western most property along the waterfront.  Sellers agree to cooperate 
with Buyers in order to obtain a permit for a dock along the Western line of 
the property.  
 
On June 6, the same day that the parties executed the purchase and sale 

agreement, the Cherbergs’ dock contractor, Ted Burns, e-mailed the Cherbergs to 

inform them that they would need to enter into a joint use agreement (JUA) with the 

Griffiths in order to build a dock:  

[T]he Joint Use Agreement with the [Griffiths] should allow us to be within 
20’ of their existing dock, and it would be even better if we could be within 
15’.  In addition, it should address either the removal of the [existing 
floating dock] or the ability to locate within 5’ of the floats.   
 

Burns’s e-mail included a sketch of the proposed dock (New Dock Sketch), a plot 

showing the lot lines, and a blank form JUA from the City of Mercer Island.   

 On June 13, 2012, the Cherbergs sent the Griffiths a new proposed addendum.  

The June 6 e-mail from Burns to Cherberg accompanied the addendum, including the 

plot showing the property lines, the New Dock Sketch, and the blank form JUA.  The 

copy of Burns’s e-mail that the Griffiths received was annotated by Robb with the words, 

“This is a general proposal but is not binding but nothing will happen but to code.”   

On June 23, 2012, the parties agreed to and finalized the second addendum, 

which provided in part:      

Seller acknowledges receipt of the NEW DOCK email copy from Ted 
Burns outlining the proposed dock Buyer intends to pursue.  Seller further 
acknowledges the receipt of a copy of the lateral lines plot from King 
County Records and the proposed Dock sketch.   

                                                 
1 The Griffiths struck this language before signing. 
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Seller agrees to remove the floating dock at such time as the Buyer asks 
for it to be removed but not prior to that time and cooperate with Buyer 
and the piling company to pursue a permit in order to obtain the dock.[2]  
Seller further agrees to sign a Joint Use Agreement as attached which will 
allow the Buyer to place the proposed dock within the 35 foot setback 
usually required.  
 

The PSA closed on June 29, 2012.  The parties did not execute a JUA at closing.   

Over the next six months, the Cherbergs and Griffiths continued to discuss the 

size and location of the Cherbergs’ proposed dock without reaching agreement.  On 

January 11, 2013, the Cherbergs’ attorney, Charlie Klinge, e-mailed the Griffiths’ 

attorney, Shannon Sperry, with an update:  

Dock: The dock issues are complex which is typical due to the multiple 
agencies and regulations involved, and of course the narrow site is 
challenging.  I talked to Jim [Cherberg] about getting a final dock layout 
that Griffith can review and then make comments on and/or approve.  Jim 
has been going through various options with the dock designer to balance 
all the issues: personal desires, neighbors, and agencies.  It seemed to 
me that Jim needed to come to conclusions and then present that to the 
Griffiths.  So, that will take a bit more time.  I think we should let Jim focus 
on finalizing a dock plan.  Once Cherberg and Griffith are agreed on the 
dock location, then we can look at the Joint Use Agreement, etc.   
 
On January 21, James Cherberg wrote to the Griffiths to update them about the 

status of the dock’s design:  

l have asked [the dock builder] Seaborn to provide a detailed scaled 
drawing of this location and access to the dock and its acceptability to you.  
In this location it would still be necessary, however, to meet Mercer 
lsland’s Joint Agreement Use (on both sides of the dock).  I have Cc’cd 
this e-mail to my attorney to keep him in the loop, as you have requested 
Shannon Sperry review M.I.’s Agreement with him after we’ve agreed on 
the dock location and access.    
 

                                                 
2 The Griffiths struck this language before signing.    
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In April 2013, the Cherbergs applied for a permit with the U.S. Army Corps of 

Engineers (Corps) to build a dock, install two ground-based boatlifts, and plant native 

shoreline vegetation.3  The proposed dock drawing submitted to the Corps was similar 

to the sketch provided to the Griffiths with the second addendum, but was larger and 

approximately 5 feet closer to the Griffiths’ dock.   

In January 2014, the Corps questioned the size and proximity of the proposed 

dock to the Griffiths’ dock and resulting interference with the Griffiths’ use of their dock: 

It appears that the Griffiths[’]  pier north of the project is on the Cherberg 
property, as you stated.  It seems that 18.5 feet would be insufficient room 
for the Griffith family to use their pier, especially since a large pier like that 
could accommodate a larger vessel.   
 

On January 29, Burns replied that “[t]he Proposed pier location was discussed with the 

Griffiths as part of purchasing the property and they agreed with the location.”   

In May 2014, the Corps again asked about the proximity: “Does Mr. Griffith have 

any objections to the proposed pier?”  Burns forwarded this question along to James 

Cherberg and asked him for “the wording you’d like me to use in responding to [the 

Corps].”  Cherberg responded, “Like we talked before, this language to [the Corps] is 

fine: ‘Mr. Cherberg intends to construct [a] dock included in the Purchase and Sale 

Agreement between himself and [Griffith].’”  In July 2014, the Corps issued the permit.   

In November 2014, the Cherbergs’ attorney sent a demand letter for the 

execution of a joint use agreement.  The demand letter included a proposed joint use 

agreement and a copy of the new dock design submitted to the Corps and City of 

Mercer Island.  The Griffiths refused to sign the proposed joint use agreement.  Instead, 
                                                 

3 Proposals to construct new docks are subject to review by the Corps as well as the City of 
Mercer Island.  The Corps reviews proposed docks for, among other factors, their impact on navigability 
and feasibility of vessels to approach and tie up to existing docks.    
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the Griffiths proposed the Cherbergs build a smaller dock with greater separation from 

their own dock.  The Cherbergs rejected the Griffiths’ proposed dock.   

 The Cherbergs filed suit in May 2015, seeking specific performance to compel 

the Griffiths to sign the joint use agreement.  Following discovery and briefing, in April 

2016 the trial court granted the Cherbergs’ motion for summary judgment, finding that 

the Griffiths had breached the PSA.  The trial court then denied the Griffiths’ motion for 

reconsideration and granted the Cherbergs’ motion for specific performance.  The 

Griffiths appealed.  We reversed the order granting the Cherbergs’ motion for summary 

judgment and ordering specific performance, and remanded for trial.4   

 Following a bench trial, the court concluded that the Griffiths agreed to the New 

Dock Sketch design provided by Burns.  The court also found that the Griffiths breached 

the PSA.  The court awarded $121,346.10 in damages to the Cherbergs.  The court 

also awarded the Cherbergs $502,935.00 in attorney fees and $27,739.90 in costs.  The 

Griffiths appeal.   

ANALYSIS 
 

Following a bench trial, we review whether the findings of fact are supported by 

substantial evidence and whether those findings support the conclusions of law.  Pub. 

Util. Dist. No. 2 of Pacific County. v. Comcast of Wash., 184 Wn. App. 24, 48, 336 P.3d 

65 (2014).  Substantial evidence means sufficient evidence sufficient to persuade a 

rational, fair-minded person that the premise is true.  Pub Util. Dist., 184 Wn. App. at 48.    

                                                 
4 Cherberg v. Griffith, No. 75276-6-I (Wash. Ct. App. Nov. 20, 2017) (unpublished), 

https://www.courts.wa.gov/opinions/pdf/752766.pdf.   
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Unchallenged findings of fact are verities on appeal.  State v. O’Neill, 148 Wn.2d 564, 

571, 62 P.3d 489 (2003).   

We review the evidence in the light most favorable to the prevailing party and this 

court defers to the trier of fact on questions of witness credibility or conflicting testimony.  

Weyerhaeuser v. Tacoma-Pierce County Health Dep’t, 123 Wn. App. 59, 65, 96 P.3d 

460 (2004).  “The trial court’s determination on conflicting evidence is decisive, and this 

court cannot substitute its judgment for that of the trial court, even if we were of the 

opinion that the factual dispute should have been resolved the other way.”  Du Pont v. 

Dep’t of Lab. & Indus., 46 Wn. App. 471, 479, 730 P.2d 1345 (1986).  

A. Substantial Evidence — New Dock Sketch  

 The Griffiths challenge the trial court’s determination that they agreed to the New 

Dock Sketch, arguing that substantial evidence does not support findings 1.63, 1.66, 

and 1.68.  We disagree.   

The trial court found: 

1.63 The second addendum uses the word “proposed” three times: “Seller 
acknowledges receipt of the New Dock email copy from Ted Burns 
outlining the proposed dock”; Seller further acknowledges the receipt of a 
copy of the lateral lines plot from King County records and the proposed 
dock sketch”; “Seller further agrees to sign a Joint Use Agreement as 
attached which will allow the Buyer to place the proposed dock within the 
35-foot setback usually required.” 
 
 . . . . 
 
1.65 . . . There are four, separate clauses in the written, signed, second 
addendum, say that this is the dock that is being proposed and this is the 
dock that the buyer intends to pursue.  
 
1.66 The proposed dock agreement is fully defined: This dock is 21 feet 
from the Griffiths’ dock at the closest point, it is 75 over the water, and it 
has a U-shape at the end. 
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1.67 The PSA was voluntarily signed by all parties; the Griffiths cannot 
now claim they did not read it or were ignorant of its contents.   
 
1.68 By signing the second addendum, acknowledging receipt of the 
proposed dock and the details related to the dock, the parties understood 
the proposal and agreed that the terms of the PSA would apply to the 
proposal.   
 
When reviewing contracts on appeal, “[t]he touchstone of contract interpretation 

is the parties’ intent.”  Tanner Elec. Co-op. v. Puget Sound Power & Light Co., 128 

Wn.2d 656, 674, 911 P.2d 1301 (1996).  Washington follows the “objective 

manifestation theory” of contract interpretation.  Viking Bank v. Firgrove Commons 3, 

LLC, 183 Wn. App. 706, 712-13, 334 P.3d 116 (2014).  We give “words in a contract 

their ordinary, usual, and popular meaning unless the entirety of the agreement clearly 

demonstrates a contrary intent.”  Viking Bank, 183 Wn. App. at 713.   

We also apply the “context rule” from Berg v. Hudesman, 115 Wn.2d 657, 669, 

801 P.2d 222 (1990) to determine the parties’ intent.  This rule allows the court to 

consider the context surrounding the execution of the contract, including the 

consideration of extrinsic evidence.  Viking Bank, 183 Wn. App. at 713.  “The court may 

consider (1) the subject matter and objective of the contract, (2) the circumstances 

surrounding the making of the contract, (3) the subsequent conduct of the parties to the 

contract, (4) the reasonableness of the parties’ respective interpretations, (5) 

statements made by the parties in preliminary negotiations, (6) usages of trade, and (7) 

the course of dealing between the parties.”  Spectrum Glass Co., Inc. v. Pub. Util. Dist. 

No. 1 of Snohomish County, 129 Wn. App. 303, 311, 119 P.3d 854 (2005).   
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When interpreting the contract between the Cherbergs and the Griffiths, the court 

followed the context rule from Berg to consider the parties’ intent, concluding that the 

Griffiths agreed not to object to the proposed dock as indicated in the two addendums 

and the New Dock e-mail and sketch.  The court relied on the PSA, the first addendum, 

the second signed addendum, and the e-mails between the parties.  Both the 

Cherbergs and Griffiths testified at trial about the execution of the second addendum, 

and the court found the Cherbergs’ versions of events more credible.  The court 

concluded that all of the negotiations between the Cherbergs and Griffiths were not 

attempts to define an undefined agreement, but rather attempts by the Cherbergs to 

enforce the agreement.  

Ultimately, the court’s decisions about the intent of the parties was a credibility 

determination that we will not disturb on appeal.  The Griffiths agreed to allow the 

Cherbergs to build a dock, and the two parties negotiated the terms of that contract 

before signing the second addendum, including a plan for the parameters of the dock.  

Further, the unchallenged findings of fact support the trial court’s conclusions that 

the Griffiths agreed to assist, cooperate with, and not challenge a final version of the 

New Dock Sketch, for a dock within the 35-foot setback and near the westernmost 

property line, which may require alteration of the easement.  No evidence suggests that 

the parties needed a fully engineered drawing of the proposed dock to execute the PSA.  

When we consider the evidence in the light most favorable to the Cherbergs, there is 

substantial evidence to support the finding that the Griffiths agreed to the proposed 

dock.   
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B. Substantial Evidence — Breach of PSA 
 
The Griffiths next argue that substantial evidence does not support the court’s 

finding that they breached the PSA.  We disagree.   

The court found:  
 

1.80 When the appropriate request was made, the specific language in the PSA 
is that “we will not object” and “we will agree,” and the Griffiths did not comply 
with that promise.  As such, any objection to the dock ultimately proposed to the 
City (Exhibit 421), was a breach because this proposal was fully consistent with 
the New Dock email and sketch. 
 
1.81 The dock the Cherbergs proposed to the City (Exhibit 431) is fairly close to 
the New Dock email and sketch; it is 66 feet or less over water, which is shorter 
than agreed to in the PSA as acknowledged by receipt of the New Dock email 
and sketch, and further away from the Griffiths’ dock than the New Dock email 
and sketch.  In sum it is better for the Griffiths than the dock in the New Dock 
email and sketch, yet they still objected to it. 

 
Based on its findings, the court concluded: 

 
2.8 The Griffiths’ did not breach the PSA by their initial objection to the 
Corps, because the dock permitted by the Corps is different than, and not 
as favorable to, the Griffiths as the proposed dock in the New Dock email 
and sketch. 
 
2.9 The Griffiths did breach the PSA beginning on April 23, 2015, by 
objecting to the dock proposed to the City (Exhibit 431; Exhibit 446) as it is 
66 feet or less over water, shorter than agreed to in the New Dock email 
and sketch, and further away from the Griffiths’ dock than the New Dock 
email and sketch. 
 
2.10 On July 27, 2015, the Griffiths breached the PSA by Rich Hill, the 
Griffiths’ attorney, writing to the City to reiterate the Griffiths’ objections to 
the proposed dock and their unwillingness to sign the JUA. 
 

The Griffiths contend that they cannot be liable for breach of contract, because the 

Cherbergs first breached the contact by pursuing permits for a dock that was bigger 

than the New Dock Sketch.   
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Contracts have an implied covenant of good faith and fair dealing which requires 

each party to fully cooperate with the other so that each party may obtain the full benefit 

of the performance.  Metro. Park Dist. of Tacoma v. Griffith, 106 Wn.2d 425, 437, 723 

P.2d 1093 (1986).  The Griffiths’ argument that the Cherbergs acted in bad faith, thus 

predating their own breach, is without merit.  Testimony on both sides supports the 

Cherbergs’ good faith belief that the New Dock Sketch and the dock that the Cherbergs 

presented to the Corps were similar.5   

The Griffiths contend that they acted in good faith by proposing dock designs that 

fell within the criteria agreed upon by the parties.  This agreement centers on their 

contention that there was no agreement on the specific dock. As discussed above, 

however, there is substantial evidence to support the trial court’s findings.  Because the 

trial court found that the New Dock Sketch was agreed upon by the parties, the Griffiths’ 

continued objection to the City over the Cherbergs’ proposed dock, and the Griffiths’ 

continued refusal to sign the JUA, provide substantial evidence to support the trial 

court’s finding of breach.     

C. Specific Performance  
 
The Griffiths argue that the court erred by awarding specific performance.  We 

disagree.   

The trial court found that:  

                                                 
5 Hal Griffith stated, “They’re very similar in most regards.”  A professional engineer, Jeffrey 

Layton, retained by the Cherbergs’ attorneys testified as follows:  
[PLAINTIFF’S ATTORNEY]: So the dock that was permitted by the Corps is 
actually virtually identically long to the Ted Burns PSA dock; is that right?  
[LAYTON]: Yes, I agree with that.   
[PLAINTIFF’S ATTORNEY]: Not virtually, it is?  
[LAYTON]: It is.  It’s the same.  

App. 11



No. 81482-6-I/12 
 
 

      -12- 

2.15 The Cherbergs are not entitled to have a dock pursuant to the PSA.  They 
are entitled to have the Griffiths support the proposed dock in the New Dock 
email and sketch, to refrain from obstructing the permitting process and building 
of the dock, and to sign the JUA. 

 
The court ordered specific performance consistent with this finding:  
 

2.19 The Griffiths shall sign the JUA and are ordered not to object to any dock 
that is no closer to their property line than agreed to in the New Dock email 
sketch, and no closer to the Griffiths’ dock at any point than agreed to in the New 
Dock email sketch, and no closer to any part of the ELL at the end of their dock 
than agreed to in the New Dock email sketch. 
 
2.20 The Griffiths are also ordered to agree to modification of the easement as 
necessary to accommodate the Cherbergs’ dock within the exclusive landscape 
easement area as stated in the first addendum and in accordance with the “New 
Dock” email and sketch and the terms of these findings. 
 
When a party seeks specific performance of a contract, rather than damages, a 

higher standard of proof must be met: “clear and unequivocal evidence that leaves no 

doubt as to the terms, character, and existence of the contract.”  Kruse v. Hemp, 121 

Wn.2d 715, 722, 853 P.2d 1373 (1993).  “Specific performance is a proper remedy only 

if a valid contract exists, a party has or is threatening to breach the contract, the terms 

of the contract are clear, and the contract is not the product of fraud or unfairness.”  

Pardee v. Jolly, 163 Wn.2d 558, 569, 182 P.3d 967 (2008).   

If a court cannot adequately compensate a party’s loss with monetary damages, 

then a court may use its broad equitable powers to compel a party to specifically 

perform its promise.  Crafts v. Pitts, 161 Wn.2d 16, 23-24, 162 P.3d 382 (2007).  Within 

these equitable powers, the court can order a party to convey a unique parcel of land.  

Pitts, 161 Wn.2d at 25.   

The court found that the Griffiths agreed to assist with and not challenge the New 

Dock Sketch, and that the dock is specifically defined.  Substantial evidence supports 
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these terms of the contract.  Specific performance is the logical way to enforce the 

terms of the PSA.  The area for a potential dock is unique to the Cherbergs, as they 

purchased the property with the specific intention of building a dock on that property.  

Monetary damages cannot remedy the Cherbergs, only the pursuit of their dock can.  

As the court correctly found, the PSA does not guarantee the Cherbergs a dock.  

The dock is ultimately subject to permitting requirements.  Rather, the terms of the 

agreement require the Griffiths to support the proposed dock, not to challenge the 

permitting process, modify the easement as needed, and to sign the JUA.  Therefore, 

the trial court properly ordered specific performance. 

D. Damages 
 

The Griffiths next contend that the trial court erred by awarding damages as they 

were unreasonably incurred by the Cherbergs.  We disagree.   

After the Griffiths refused to sign the JUA on April 23, 2015, the Cherbergs 

attempted to permit a dock through a new Mercer Island law that repealed the 

requirement of a JUA but only allowed one noncommercial, resident dock per residential 

waterfront lot.  MICC 19.07.110(E)(4).  Mercer Island, the Shoreline Hearings Board, 

and the King County Superior Court rejected the proposed permit.  The Griffiths 

challenged the permit in each venue.   

The trial court awarded the Cherbergs damages for their efforts to obtain 

permitting after the Griffiths breached the JUA on April 23, 2015.  This included an  

award to the Cherbergs: $87,866.30 for their attorney, Charles Klinge’s, assistance in 

seeking and then appealing the decisions denying the permit; $28,127.00 for Jeffrey 

Layton’s expert engineering services; $1,366.00 for Scott Holsapple’s landscape 
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architecture fees; and $3,986.75 for Triad Engineering’s engineering surveying fees.  

The total damages award was $121,346.10.  The court awarded the damages under the 

prevailing party fees clause, and under the theory of equitable indemnity.   

The Griffiths argue that this award was unreasonable because the pursuit of this 

permit was futile under the City of Mercer Island’s new law.  The Griffiths also contend 

that the $87,866.30 awarded to the Cherbergs for their land use attorney was improper.  

They rely on Maytown Sand & Gravel, LLC v. Thurston County, 191 Wn.2d 392, 437, 

423 P.3d 223 (2018) (attorney fees not available as damages absent a contract, statute, 

or recognized ground in equity), abrogated on other grounds by Yim v. City of Seattle, 

194 Wn.2d 682, 451 P.3d 694 (2019).   

We review de novo the question of whether damages were proper for the cause 

of action.  Bill & Melinda Gates Found. v. Pierce, 15 Wn. App. 2d 419, 436, 475 P.3d 

1011 (2021).  We review the reasonableness of a damage award for an abuse of 

discretion.  Aecon Bldgs. Inc. v. Vandermolen Constr. Co., 155 Wn. App. 733, 742, 230 

P.3d 594 (2009).   

1. Basis for Damages 

While the trial court relies on the PSA as a basis for damages, we disagree.  The 

PSA provides “if Buyer or Seller institutes suit against the other concerning this 

Agreement the prevailing party is entitled to reasonable attorney’s fees and expenses.”  

This provision, relied on by the trial court, does not support the award of damages.  The 

Cherbergs sought alternative permitting through the new statute, which did not relate to 

the parties’ agreement in the PSA.  Further, these damages awarded were not attorney 

fees and expenses.   

App. 14



No. 81482-6-I/15 
 
 

      -15- 

Alternatively, the trial court awarded damages under the theory of equitable 

indemnity.  When the natural and proximate consequences of a wrongful act of a 

defendant involve the plaintiff in litigation with others, there may be a recovery of 

damages for reasonable expenses incurred in the litigation, including attorney fees.  

Manning v. Loidhamer, 13 Wn. App. 766, 769, 538 P.2d 136 (1975).  This theory of 

indemnification requires that “the original suit generating the expenses must be 

instituted by a third party not connected with the original transaction.”  Loidhamer, 13 

Wn. App. at 769.  To create liability, three elements are necessary: (1) a wrongful act or 

omission by A toward B; (2) the act or omission exposes or involves B in litigation with 

C; and (3) C was not connected with the initial transaction or event.  Loidhamer, 13 Wn. 

App. at 769.  Because the Cherbergs themselves initiated the permitting processes, the 

doctrine of equitable indemnification does not apply.6  

The Cherbergs contend that equitable principles support their award of damages.  

“Generally, the measure of damages for breach of contract is that the injured party is 

entitled to recovery of all damages naturally accruing from the breach, and to be put in 

                                                 
6 In Wharf Rest., Inc. v. Port of Seattle, 24 Wn. App. 601, 614, 605 P.2d 334 (1979), a restaurant 

sued the Port of Seattle when the Port leased its premises to another operator after the restaurant failed 
to timely exercise its option to renew its lease.  The restaurant commenced and prevailed in an action 
against the Port and its new lease, but the court did not award the restaurant fees based on equitable 
indemnity: 

 
The Wharf does, however, cite our decision in Manning v. Loidhamer, 13 Wn. App. 766, 
538 P.2d 136 (1975) in support of its argument that it is entitled to attorneys’ fees and 
actual costs because it was the Port’s refusal to negotiate with it or to renew the Wharf’s 
old lease that caused the Wharf to become embroiled in litigation with The Wharfside 
Companies.  In Wilber v. Western Properties, 22 Wn. App. 458, 467, 589 P.2d 1273, 
(1979), we held: “(a)s we made clear in Manning v. Loidhamer, Supra, in order to recover 
attorneys' fees and . . . costs, the suit generating them must be instituted by a third party 
unconnected with the transaction.”  That was not the situation here.  It was the Wharf 
itself, and not a third party that instituted the present action.  The Wharf is not entitled to 
recover actual costs and attorneys’ fees. 
 

Wharf Rest., Inc., 24 Wn. App. at 614. 
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as good a position as he would have been in had the contract been performed.  Nw. 

Land & Inv., Inc. v. New W. Fed. Sav. & Loan Ass’n, 57 Wn. App. 32, 43, 786 P.2d 324 

(1990).  The trial court has broad discretion in fashioning equitable relief, which includes 

awarding consequential damages in addition to specific performance.  Cornish Coll. of 

the Arts v. 1000 Virginia Ltd. P’ship, 158 Wn. App. 203, 230, 242 P.3d 1 (2010).  

“Consequential damages awarded in addition to specific performance are not awarded 

for breach of the contract.  Rather, they are awarded at the equitable discretion of the 

trial court in an attempt to make the nonbreaching party whole.”  Cornish Coll. of the 

Arts, 158 Wn. App. at 228.7   

The damages from the Cherbergs’ pursuit of an alternative permitting process 

naturally occurred from the breach.  After the Griffiths continually challenged the 

Cherbergs’ attempts to obtain a dock pursuant to the signed PSA, the Cherbergs found 

a new potential avenue to obtain a dock permit without the Griffiths’ ability to interfere.  

Jim Cherberg attended a Mercer Island City Council meeting to obtain clarification of 

how the new permitting rules would be applied.  Based on questioning by a councilman 

who was aware of complications with particular docking circumstances on Mercer 

Island, and because the Cherbergs were unable to use the dock on their property due to 

the exclusive landscape easement, the Cherbergs had a good faith belief that they 

could obtain a permit under the new code.   

But for the Griffiths’ breach of the PSA, the Cherbergs would not have had to 

pursue the alternative permitting.  If the Cherbergs had been granted the new permit, 
                                                 

7 See also Rekhi v. Olason, 28 Wn. App. 751, 757, 626 P.2d 513 (1981) (“The damages are not 
awarded for breach of contract, but are awarded so that the purchaser, unable to have exact performance 
because of the delay, may have an accounting of any losses caused by the delay, so that he can be 
restored as nearly as possible to the position he would have been in had the seller performed.”).   
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they would not have sought specific performance of the PSA.  The Griffiths challenged 

the Cherbergs through both avenues.  To put the Cherbergs in the position had the 

breach not occurred, both specific performance and damages were necessary to ensure 

that the Cherbergs could apply for the agreed-upon dock, and to compensate them for 

their previous attempts to permit that dock.  The court’s broad equitable discretion to 

award those damages, including the cost of the Cherbergs’ attorney, form an 

appropriate basis for damages.   

2. Reasonableness of Award 

The damages awarded to the Cherbergs were also reasonable.  The Cherbergs 

provided stipulated exhibits of the invoices of their land use attorney, their engineer, 

their architect, and their surveyor.  The court determined that the Griffiths’ first breach—

April 23, 2015—was the trigger for the award, and thus limited the damages to those 

incurred after the trigger.  Because there was a legal basis for awarding damages, and 

because the Griffiths cannot prove an abuse of the court’s discretion in awarding 

damages, we affirm the damages award.   

E. Attorney Fees Award  
 

The Griffiths argue that the court erred by awarding the Cherbergs attorney fees 

based on the prevailing party theory.  We apply a two-part standard of review to a trial 

court’s award of attorney fees: “(1) we review de novo whether there is a legal basis for 

awarding attorney fees by statute, under contract, or in equity and (2) we review a 

discretionary decision to award or deny attorney fees and the reasonableness of any 

attorney fee award for an abuse of discretion.”  Gander v. Yeager, 167 Wn. App. 638, 

647, 282 P.3d 1100 (2012).  We will not award attorney fees as part of the cost of 
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litigation in absence of a contract, statute, or recognized ground of equity.  Durland v. 

San Juan County, 182 Wn.2d 55, 76, 340 P.3d 191 (2014).   

The Cherbergs originally brought causes of action for quiet title, ejectment, 

breach of contract, and negligent misrepresentation.  The court dismissed the negligent 

misrepresentation claim on summary judgment.  After the court granted the Cherbergs’ 

motion for summary judgment in 2016, the parties agreed to dismiss the balance of the 

claims.   

In addition to the damages awarded, the trial court also awarded the Cherbergs 

reasonable attorney fees.  In their motion for prevailing party fees, the Cherbergs 

argued that the dismissal of any claims before trial does not entitle the Griffiths to a 

proportionality offset, and that the allegations and evidence were integral to trial.  The 

Cherbergs requested: $507,980.15 for Frey Buck’s attorney fees; $140,942.25 for 

Klinge’s attorney fees, and $27,739.90 in costs.  The Griffiths opposed the fee award, 

contending that the Cherbergs did not segregate the recoverable fees from those 

incurred in prosecuting the dismissed claims.   

The trial court conducted a lodestar8 analysis and found the Cherbergs’ attorney 

hourly rates were reasonable.  The trial court awarded the Cherbergs: Frey Buck’s 

attorney fees of $487,522.00; Klinge’s attorney fees of $15,413.00,9 and costs of 

$27,739.90 as “reasonable and necessary and directly related to the Cherbergs’ efforts 

                                                 
8 The court determines reasonable attorney fees by calculation of the “‘lodestar,’ which is the 

number of hours reasonably expended on the litigation multiplied by a reasonable hourly rate.”  224 
Westlake, LLC v. Engstrom Properties, LLC, 169 Wn. App. 700, 734, 281 P.3d 693 (2012). 

9 The court noted that these fees awarded to Klinge had not been previously awarded as 
damages.   
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to overcome the Griffiths’ breach of contract.”  In sum, the court awarded $502,935.00 

in attorney fees and $27,739.90 in costs.   

The PSA provides for attorney fees and costs to the prevailing party.  The 

prevailing party is the one who receives judgment in that party’s favor.  Blair v. 

Washington State Univ., 108 Wn.2d 558, 571, 740 P.2d 1379 (1987).  If attorney fees 

are recoverable for only a portion of the party’s claims, “the award must properly reflect 

a segregation of the time spent on issues for which fees are authorized from time spent 

on other issues.”  Loeffelholz v. Citizens for Leaders with Ethics & Accountability Now 

(C.L.E.A.N.), 119 Wn. App. 665, 690, 82 P.3d 1199 (2004).  An exception is available if 

no reasonable segregation can be made.  Loeffelholz, 119 Wn. App. at 691.  If “the trial 

court finds the claims to be so related that no reasonable segregation of successful and 

unsuccessful claims can be made, there need be no segregation of attorney fees.”  

Loeffelholz, 119 Wn. App. at 691. 

The Griffiths’ claim that the Cherbergs were not entitled to fees is without merit.  

Although the court did dismiss the negligent misrepresentation claim on summary 

judgment, the actual dispute between the parties was resolved in the breach of contract 

claim.  The Cherbergs prevailed on that claim and, under the PSA, are entitled to 

prevailing party fees.   

The trial court “must supply findings of fact and conclusions of law sufficient to 

permit a reviewing court to determine why the trial court awarded the amount in 

question.”  SentinelC3, Inc., 181 Wn.2d 127, 144, 331 P.3d 40 (2014).  Although the 

court trial did not enter detailed findings of fact outlining its calculation of the fee award, 

the court did not abuse its discretion in the amount of attorney fees awarded.  The 
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Cherbergs provided extensive evidence to support their motion for fees, and the court 

clearly considered what amount was appropriate, ultimately awarding the Cherbergs 

less fees than requested and reducing Klinge’s fees based on the damage award.10   

Affirmed. 

      
  
 

 

WE CONCUR: 

 

 

   
 

 

                                                 
10 Both parties request attorney fees on appeal.  Pursuant to the prevailing party provision of the 

PSA, the prevailing party is entitled to reasonable attorney fees and costs on appeal.  We award 
reasonable attorney fees and costs on appeal to the Cherbergs subject to their compliance with RAP 
18.1(d). 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
 
JAMES W. CHERBERG AND NAN  )  No. 81482-6-I 
CHOT CHERBERG,   )   

) DIVISION ONE      
Respondents, )  

) ORDER GRANTING   
   v.   ) RESPONDENTS’ MOTION 
      ) TO MODIFY OPINION AND                  
HAL E. GRIFFITH and JOAN L.   ) ORDER WITHDRAWING AND 
GRIFFITH, husband and wife,  ) AND SUBSTITUTING OPINION  
      ) AND ORDER DENYING APPELLANTS’ 
   Appellants.  ) MOTION FOR RECONSIDERATION 
      ) 
 
 Respondents James and Nan Chot Cherberg filed a motion to modify the court’s 

opinion filed on August 16, 2021.  Appellants Hal and Joan Griffith also moved to 

reconsider the court’s August 16, 2021 opinion.  The panel has determined that the 

respondents’ motion to modify the opinion should be granted and that the opinion filed 

on August 16, 2021 shall be withdrawn and substituted with a new unpublished opinion.  

The panel has also determined that the appellants’ motion for reconsideration is denied. 

 Now, therefore, it is hereby  

 ORDERED that the respondents’ motion to modify the opinion is granted and that 

the opinion filed on August 16, 2021 shall be withdrawn and substituted with a new 

unpublished opinion.  It is also  

 ORDERED that the appellants’ motion for reconsideration is denied. 
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Addendum 1 (dated June 5 and 6, 2012) 
 
IT IS AGREED BETWEEN THE SELLER AND BUYER AS 
FOLLOWS: 
 
Sellers hereby agree to assist Buyers in their effort to obtain a dock permit. 
They agree not to challenge in any way the Buyers solicitation of said 
permit. 
 
Sellers hereby agree to allow Buyers to encroach into the normal 35 foot 
setback between docks to no closer than 25 feet. This may entail changing 
the easement which is in place regarding the landscape on the Western 
most property along the waterfront.  Sellers agree to cooperate with 
Buyers in order to obtain a permit for a dock along the Western line of the 
property. 
 
The closing on this offer is conditioned upon the closing of Buyers present 
home no later than June 30, 2012, at 3229 106th Ave SE, Bellevue, WA 
98004. 
 
Seller hereby discloses that they are currently in the process of legally 
describing an easement for landscaping through adverse possession with 
the Graue’s on the southside of the property. From the date of closing the 
Buyers agree to assume all financial obligations to complete the 
Agreement. 
 
ALL OTHER TERMS AND CONDITIONS of said Agreement remain 
unchanged. 
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Addendum 2 (dated June 13, 2010) 
 
IT IS AGREED BETWEEN THE SELLER AND BUYER AS 
FOLLOWS: 
 
Seller acknowledges receipt of the NEW DOCK email copy from Ted 
Burns outlining the proposed dock Buyer intends to pursue. Seller further 
acknowledges the receipt of a copy of the lateral lines plot from King 
County Records and the proposed Dock sketch. 
 
Seller agrees to remove the floating dock at such time as the Buyer asks 
for it to be removed but not prior to that time and cooperate with Buyers 
and the piling company to pursue a permit in order to obtain the dock. 
Seller further agrees to sign a Joint Use Agreement as attached which will 
allow the Buyer to place the proposed dock within the 35 foot setback 
usually required. 
 
Seller agrees to forward to Buyer a copy of the agreement/easement that 
the seller is working to complete regarding the property on the Eastside of 
the lot next to Graue’s. 
 
Seller will work to complete the filing of this agreement/easement prior to 
closing of the home and will continue to complete the negotiations to 
complete the agreement/easement after the closing if it is not recorded 
prior. Buyer will be responsible for any financial obligations incurred after 
closing, up to but not more than $2000. [$5000] 
 
If the Seller decides to remove the Sunstream Lift that is in place on the 
Eastside of the dock, Sellers agree to allow Buyers to have it at no cost. 
Buyer will be responsible to store it until their new dock is complete. In 
the event the Buyer does not want the lift then the Sellers may remove it 
and dispose of it in any way they see fit. 
 
ALL OTHER TERMS AND CONDITIONS of said Agreement remain 
unchanged. 
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Centmylink Webmail 

Centurylink Webmail 

6/6/ 12 7:27 PM 

can-cherberg@q.com 

± Font Size::: 

New dock 
A- j U'-~~ FJ'ofo'.;~ 

6 u-t- \ ~ t--.o~- b \,\1\, c,l ,,r'1 ~+ 
From: Ted Burns <tedeburns@yahoo.com> f\.cY..\¼ . \,() '- \ \ k :,~"-- ~\- Wed, Jun 06, 2012 01:19 PM 

Subject : New dock 't .. . _'IV\ 4 _ ~ @i)l attachment 
-. Si Lii':J c;v,__, 

To : can-cherberg@q.com, kris@mercerisland.com 

Jim, 
I'm attaching the King County Section Map (SE-07-24-05) for the property which shows the property and lateral lines. Note that the 
lateral lines into the lake turn to the NE at the high water line. I then enlarged the lateral lines for clarity. 

Since the seller is at the property to the west, I focused on the lateral line to the east to ensure the proposed dock meets the city set
back requirements on that side of the property. I determined the lateral line is at a 30 deg angle to the property line at the high water 
line; and based our proposed dock calculations from this reference. In fact, I was conservative in all measurements. I also reduced the 
proposed dock's moorage area from 12' wide to 11' wide as the boatlift is 10' wide at the feet, and 11' is plenty. 

I reduced the dock length to 75' as the eastern lateral line migrates towards your prospective property so the longer the dock, the less 
room we have between property lines and the further we need to locate the dock from the eastern lateral line. I'm comfortable at this 
length that we have plenty of water depth; and my calculations have been conservative. I feel comfortable we can extend the dock 
another 10' if needed and still meet the required set-backs. 

I contacted the city to confirm whether a float was a fixed structure and whether it needed to be included in the set-back rules. George 
Steirer, the lead planner; said he didn't know if a float did or didn't need to be in the set-back calculations. I read the code and it does 
say that "floating platforms" are considered for set-back calculations. Thus, we need the seller to allow us to be within 5' of the floats. 
Or they need to remove the floats to as well as sign an agreement. 

In summary, the Joint-Use Agreement with the seller should allow us to be within 20' of their existing dock, and it would be even 
better if we could be within 15'. In addition, it should address either the removal of the floats or the ability to locate within 5' of the 
floats. 

Thanks, 

Ted Burns 
Seaborn Pile Driving Company 
ESTABLISHED 1947 
9311 SE 36th Street - Suite 204 
Mercer Island, WA. 98040 
www.seabornpiledriving.com 
206-236-1700 - office 
206-947-4010 - mobile 

From: Ted Burns <tedeburns@yahoo.com> 
Date: Monday, June 4, 2012 6:52 PM 
To: <can-cherberq@g.com>, <kris@mercerisland.com_> 
Subject: Joint-Use Agreeement 

Please see the attached example of a Mercer Island Joint-Use Agreement. It appears that you would want to agree to a distance of 20' 
from the dock to the west; and you would have plenty of room to construct a 75' - 85' dock with an ELL and a boatlift. I've also 
attached a potential configuration that should meet the set-back requirements for the neighbor to the east. 

Thanks, 

Ted Bums 
Seaborn Pile Driving Company 
ESTABLISHED 1947 
9311 SE 36th Street - Suite 204 
Mercer Island, WA. 98040 

http://md04.quartz.synacor.com/zimbra/h/printmessage?id=48852 Page 1 of 2 
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Return Address: 

City of Mercer Island 
Attn: City Attorney 
9611 SE 36th Street 
Mercer Island, WA 98040 

JOINT AGREEMENT 
For 

ADJACENT MOORAGE FACILITY AND BOAT LIFT 

Licensor: 

Licensee: 

Name of parcel owner (Parcel A) 

Name of parcel owner (Parcel C) 

Properties Legal Description: 

Full legal on Attachment A for Licensee & Attachment B for Licensor. 

Licensor Property Tax Parcel ID No.: ___ _ 

Licensee Property Tax Parcel ID No.: ___ _ 

THIS JOINT AGREEMENT ("Agreement") is entered into this __ day of May, 2012. The 
parties ("Parties") to this Agreement are Name of parcel owner (as the owner of Parcel A) 
(Licensee), and Name of parcel owner ( as the owner of Parcel C) (Licensor). 

A. Description of Properties. The Licensee owns certain subject real property commonly 
known as Tax Parcel No. ____ (street address), Mercer Island, WA, 98040, and legally 
described in Attachment A ("Licensee Property"). The Licensor owns certain adjacent real 
property next to subject site commonly known as street address, Mercer Island, WA, and legally 
described in Attachment B ("Licensor Property"). 

B. Improvements. Licensee wishes to construct, make alterations to or has constructed the 
private improvements described as a dock structure or moorage facility located as shown in 
Attachment C ("Improvements"). The Improvements that currently exist or will be constructed 
and located according to Attachment Con property owned by Licensee are located within 35'" 
O" setback of the adjacent moorage structure. 

Page I 
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MICC 19.07.080 D.2. Table B. Note B. requires 35 feet setback between adjoining moorage 

structures except where moorage facility (referenced herein as Improvements) is built 
pursuant to the joint agreement that includes the area of permitted covered moorage and 

moorage facilities, two adjoining single family lots. The Licensor is the property owner 
adjacent to the Improvements. 

NOW, THEREFORE the Parties agree as follows: 

1. Approval of Improvements. The Licensor and Licensee hereby agree that the 

Improvements may remain or be constructed on the subject Property. 

2. Termination. The Licensor may terminate this Agreement within 120 days notice to the 

Licensee delivered by certified mail, provided, however, that this Agreement shall terminate and 

the Improvements removed no later than January 1, 2019. 

3. Removal Upon Termination of the Agreement. In the event the Improvements fail to 

meet requirements for a moorage facility structure eligible for a joint agreement as set forth in 

Section 19.07.080 D. of the Mercer Island City Code; or threaten public health, safety or welfare, 

the Licensee shall remove the improvements within sixty (60) days of receiving notice from the 

City, at Licensee's sole cost and expense. 

4. Maintenance of Improvements. Maintenance of the Improvements shall be the sole 

cost and responsibility of Licensee. The Licensee shall maintain the Improvements according to 

this Agreement. 

5. Indemnification. The Licensee and Licensor hereby agree to indemnify and hold the 

City, its elected officials, officers, employees, agents and assigns harmless from any and all 
claims, demands, losses, actions, liabilities (including all costs and attorney fees) arising out of 

damages to persons or property resulting from the construction, location or removal of the 
Improvements. The provisions of this Section shall survive the expiration or termination of this 

Agreement. 

6. Recording Requirement. The Licensee shall record this Agreement against their 
Property and the Licensor's Property with the King County Recorder's Office and pay all 

recording fees. This Agreement shall run with the land, and therefore bind Licensee and 

Licensor, Licensee's and Licensor's heirs, assigns and any subsequent owners of the Properties. 

Conformance with the code exists when the City receives a copy of the recorded Agreement 
from the Recorder's Office. 

7. Joint Agreement Review Fee. The Licensee shall obtain approval of this Agreement 

from the City Attorney and pay the applicable fee for a Joint Agreement as established by the 
City, prior to recording. 

8. General Provisions. This Agreement contains all of the agreements of the Parties with 

respect to any matter covered or mentioned in this Agreement. No provision of the Agreement 
may be amended or modified except by written agreement signed by the Parties. This 
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Agreement shall be binding upon and inure to the benefit of the Parties' successors in interest, 
heirs and assigns. Any provision of this Agreement which is declared invalid or illegal shall in 
no way affect or invalidate any other provision. In the event either of the Parties defaults on the 
performance of any terms of this Agreement or either Party places the enforcement of this 
Agreement in the hands of an attorney, or files a lawsuit, each Party shall pay all its own attorney 
fees, costs and expenses. The venue for any dispute related to this Agreement shall be King 
County, Washington. Failure of the City to declare any breach or default immediately upon the 
occurrence thereof, or delay in taking any action in connection with, shall not waive such breach 
or default. Time is of the essence of this Agreement and each and all of its provisions in which 
performance is a factor. 

PROPERTY OWNER, PARCEL A (LICENSOR): 

By: __________ _ 

Name of parcel owner Trustee, 

PROPERTY OWNER, PARCEL C (LICENSEE): 

By: __________ _ 
Name of parcel owner 
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LICENSOR: 

STATE OF WASHINGTON ) 
) ss. 

COUNTY OF KING ) 

On this day personally appeared before me _____ , to me known to be the property 
owner of ____ , Mercer Island, Washington, Tax Parcel No. ____ , the person that 
executed the foregoing instrument, and acknowledged the said instrument to be the free and 
voluntary act and deed of said person, for the uses and purposes therein mentioned, and on oath 
stated that he was authorized to execute said instrument. 

GIVEN my hand and official seal this __ day of _____ , 2007. 

Notary Name: __________ _ 
NOTARY PUBLIC in and for the State of Washington. 
My commission expires: ______ _ 

LICENSEE: 

STATE OF WASHINGTON ) 
) ss. 

COUNTY OF KING ) 

On this day personally appeared before me _____ , to me known to be the 
property owner of Tax Parcel No. ____ , Mercer Island, Washington, the person that 
executed the foregoing instrument, and acknowledged the said instrument to be the free and 
voluntary act and deed of said person, for the uses and purposes therein mentioned, and on oath 
stated that he was authorized to execute said instrument. 

GIVEN my hand and official seal this __ day of _____ , 2007. 

Notary Name: __________ _ 
NOTARY PUBLIC in and for the State of Washington. 
My commission expires: ______ _ 
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Ccnturylink Wcbmall 

Exh. -~ q~--Dat.e_j_-j-9-(~ 
1/Vi tnass~ _(Q,( ~ 
'•Ji ' ' - - - -' ,·fl(!Y $uurs ·- -- -6/,2.4/12.l.2:19P~ 

Centurylink Webmail can· che rbe rg@q.com 

± font Size: 

Re: Authentisign invitation to review and sign documents Jim CH~rberg\<I' 

- . .... . . ... . .... . . . . -- ·- ········ . .. .. - .. -- ·- . .. .. . ... -- ;_s:~~\. -... . .. §~ii>! ..... - ~ . 

I ,-,.' ?,~ • ~ ._ '- t, ❖ • ' 

t )-~ -.i• j\_: .,, i< ,.,.~ Sun, Jun 24, 2012 03:18 PM 
\.? ,v .. 0/ . -~ ~ From : can-cherberg@q.com 

I(. rJ\'r- ~ ·, \ .,~b '>i ~ r,· rfJ 
,-~ ,I ~v ., < . \.,,·,.'°~' f 
';; \:- .._-..r• t:,r;:7 ,J) ... 0 

c;,:: ~, iS '"'\ . 9iO 
/( 

Subfect : Re: Authentlslgn Invitation to review and sign documents Jim CHerberg 

To : Kris Robbs <krlsrobbs.ml@gmall .com> 

External Images are not displayed. Display images be lr.w 

,g) Hi Kris. I'll go in r~vcrsc order: • some thoughts very privnte und not to be shnrcd -

.f<Y,1/ 1. Easement Issue: I realize this is to our ultimate benefit that it be completely resolved, and l'm grateful he pursued It further. But~~ld have 

/ anyway. But if we close this week, and the easement Issue is delayed just a matter of days (unitentlonally or lntentionall~W°0.00 reverts back.:::Z want to 

close this week so we can go on to painting and moving smaller items. But maybe we should extend clos!.!J.g date un , o lowing week, but allow access to 

paint If you are moving stuff out this week. The_ easement seems ilKelt has been almost complete since we made the offer. 

2. I was operating under Impression they were going to remove the floating dock and move It elsewhere, and not Just reconfigure It and leave In same place. 

have some notes from a conversation you and I had about Mr. and Mrs. Griffeth "have no problem" to "take away floating dock." A couple of sub-Issues here: 

a. The most Important one to me Is the encroachment Hal has agreed to. Leaving the floating dock in place might make the 

permitting more difficult. As Ted Burns said It might be used as mitigation In Its removal ; i.e: move to different location (west ~~t· It would certainly 

look nicer to us that it Is gone. 
: ;;,i 

b. If floatmg dock stays, how dose will he allow us to encroach? Does the Corps have any say In this? , cl~ 
1 

. 
Are the Griffeths willing to move it If necessary? ,"". 1y ' 

../4 c. Are his sons getting involved more now knowing that a sale Is imminent? ~J' \..,, · <}~ 

3. We need to address the Termination clause In Ted's sample Joint Use Agreement· clarification. "' .J.>'s " 

✓1. We need to address the outcrop of the properly where the dock will go - clarification. .,. t"'-lto\ ·NJ {-a\t_,,., a>· ,,'' 
~l 

This is a bit off-color and perhaps my neuroses are creeping in: But my prostate is prostrate and I do not want to get Into a pissing match. Now or later. Maybe give 

me a call. My fingers are tired. Thanks .... Jim 

From: "Kris Robbs" <krlsrobbs.ml@gmall.com> 
To: can-cherberg@q.com 
Sent: Sunday, June 24, 2012 10:20:37 AM 

Subject: Re: Authentisign invitation to review and sign documents Jim CHerberg 

Just taking off for Church but wanted to an~wet these issues before I leave, 

On the floating dock and the lilt they do not have an Intention to move them to the Westside of the dock. Their son Is bringing his runabout over and will put his on 

the lilt eventually. As for the floating dock it may or may not be removed. They agree to work with you to obtain a dock and will re-design if necessary, They may 

remove but as requested by Ted they will do nothing until asked to do It. 

~(!,•) Hal told me that the easement Is almost complete. He had asked the the approved document be sent to us asap and you do not need to close until you see a copy of 

)!/? / it. As for the money. This is what he said to me. This easement with Graue has cost him over $15,000. When he got the offer he could have just dropped It. (I knew 

/ nothing of It so we would not have known) . Instead he told me about their efforts to obtain resolution on the property so there would neveT!ie-anissue:-Anyway:-you 

tlrelim,ted to that amount so that Is your exposure. If you are not comfortable with it I can try to go back again. He did agree to the $10,000 so that helps anyway. 

Off with the Fam. I will be back online alter 1 or so as we will grab a bite first 

Kris 

On Sun, Jun 24, 2012 at 10:01 AM, <can-cherberq@q .com> wrote: 

Kris. OK with pages I and 3. Quesrions regarding page 2 and orhcr derails: 

Page 2: 
A. Line out of "Seller agrees to remove the floating dock .... " Is OK. But, I'd prefer it be removed sooner than later. MORE IMPORTANll. Y though, I'd 

like it stipulated that when the floatlng dock and lilt are removed that they be moved to the west (or other side) of his yacht and dock. Is that their 

intention? 
B. I'm uncomfortable with the potential $5,000.00 legal expense with no knowledge of the current status of litigation with Graue. 

What is the status? Why did Griffeth want to raise this? 

Other details: 
C. In Ted Burns' example of Joint Use Agreement, item !t2 -Termination - the language is unclear. "l11e licensor (Griffeth) may 

within 120 days of notice .... " . Within 120 days of what? What does this mean? 

And, " ... this Agreement shall terminate and Improvements removed no later than January 1, 2019". What does this mean? 

Does this mean if the dock Is not done by January 1, 2019 the Agreement terminates? Or even if the dock is done, the dock will 

really cannot be the case, but the legalese is very unclear. 

terminate this Agreement 

need to be removed? This 

I think we need some language of just how the real property outcrop which is landscaped is going to be modified to allow us to access the proposed new dock. We 

would do It In an esthetic wav in keeoino with what is alreadv there. but who has control over this issue? 

http:// md 04 .qµa,rp: . synacor.com /zimbra/ h/ printmessage?id = S 3 88 7 
CHERBERG0055 
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Dear Nan and Jim: 

:Jfulaml~(J~ 
9410 Se 33"£ Stlwd 
~ !161..wut, wa 98040 

I run writing to you about our dock situation. I know our attorneys have been sending 
letters back and forth, but I am hoping it will be more constructive for me to reach out to 
you personally to see ifwe can arrive at a neighborly compromise that results in an 
outcome that allows each ofus to achieve our goals. In this letter, I summarize my 
understanding of the background of this situation, and then I propose a concept that offers 
a solution. I hope that concept can serve as a basis for us to work things outs as 
neighbors. 

Prior to receiving your offer on our property, Kris Robbs called and told us she had a 
wonderful family she would be showing the property to. She said ''they will be great 
neighbors" and we would be very fortunate if they bought the house. When Kris 
presented your offer to us, she said that you wanted our cooperation so you could build a 
dock on the property. Kris was concerned that the water area was not large enough for 
another dock but said you had a small water ski boat and only needed a dock large 
enough to access a boat lift and access the water. Kris further commented how much you 
and Nan loved the house, location and accessibility. She also said you intended to buy 
the house regardless of whether you could build a dock or not. As you are aware, the 
only reason we purchased this property in the first place was to secure the exclusive right 
to our existing dock and the landscaped area. We accepted your offer and agreed to 
cooperate with you, but we always understood that \Ve would be retaining the full extent 
of our existing dock and its needs for reasonable access. 

Shortly after your purchase of the property, we started a dialogue regarding your 
plans for a new dock. Approximately ten months ago you presented plans for your 
proposed new dock, along with an "adjacent joint dock agreement" for us to sign. In 
reviewing your dock plans with you, I expressed that I thought it was too close to our 
dock and would require the removal of our boat lift and float, and would severely restrict 
the access and use of the south side of our dock. 1 expressed these concerns and 
suggested an alternate location for your dock, adjacent to your beach area. I also 
suggested that from my perspective your proposed dock could be reduced in size white 
still providing you with uses that were consistent with my understanding of your goals. 
After our conversation, it was my understanding you would consider my suggestions and 
let me know your thoughts after exploring the idea with your dock builder. As it turned 
out, of course, I never heard back from you directly. 

Instead, after returning home from a trip we opened our mail to find the letter 
from your attorney, Ms. Cobbs. We were disappointed that you chose to hire an attorney 
rather than continue the dialogue we had going. 

CHERBERG007 4 
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/Jfutand :fa.an~ 
9410 SE. 33~ Stlt4et 
~ 3ofalut, wa 98040 

We now understand your continued interest to build a dock, but I'm sure you 
understand our interest in ensuring that a dock on your property does not interfere with 
the use and enjoyment of our dock and landscape area. 

To see if there was a possible compromise that would address both of our 
interests; we have asked Waterfront Construction to design a dock that would fit between 
the Gtaues' dock and our dock A dock large enough to support a water ski boat lift and 
enough deck area at the end for swimming and diving, etc. Waterfront has come up with 
such a design. Please find enclosed the conceptual design from Waterfront. This design 
seeks to address your stated desires for a dock. This design will still have a negative 
impact on our dock due to its proximity, but we are willing to compromise, and accept 
this proposal's design and location as a matter of neighborly accommodation. We will 
also support you in your permitting process with the City. 

In closing Jim, I just want to express my sincere desire to work with you and Nan 
to come up with a reasonable plan for your proposed new dock, for both of us and the 
Graues. If this proposal is acceptable, it is our understanding your permitting could be 
promptly completed and the dock constructed in the near future. 

When you consider that the total cost of your new proposed dock will not exceed 
$100,000, it doesn ~t seem to be prudent to spend considerably more on lawyers. 

We trust that you will agree that we should be able to come up with a reasonable 
solution between us, without needing attorneys. After all, we are neighbors and will be 
for a long time. 

If you are open to what I am proposing, let's get together and further discuss. 
Once we are in agreement, I will draft whatever documentation is needed to clear up all 
outstanding issues, including a new "joint dock agreement" for our signatures. This 
would then allow you to proceed with the new dock permit process, 

Joan and my schedule is the following: here until Thursday, May 22) returning 
June 8. I believe we could get this issue resolved before we leave. I will make myself 
available, looking forward to hearing from you. Cell (bestway) 206-396-8097. 
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I 

DUPUCAT[ [HJPLICATE DUPLICATE DUPLICATE 
ClTV OF MERCER ISLAND 

CITY HALL 
9611 SE 36TH STREET 

MERCER ISLAND, WA 98040 
206-27~-7600 

******************t**~****************** 
Reg# #/Rcpt#: 001-001420 r 1111 ] 
Accounting Date: Wed, n ., 2014 

Date/Time: i•led, Oct 15, '.1 ,-l 3:10 PM 
********''j l I**********~ I •I •+************ LAND USE At;TlONS 

GENERAL 
ACCT#: DS0000-99999 
REF#: SHL14 ~31 

FEE AMOUNT: $2,642.51 
LAND USE ACTIONS 
GENERAL 
ACCT#: DS0000-99999 
REF#: SEP14-025 

FEE AMOUNT:$ 518.09 
PREAPPUCAIION CONFERENCE 
GENERAL 
ACCT#: DS0000-32211 
REF#: 9418 SE 33RD STREET 

FEE AMOUNT:$ 441.87 

RECEIPT TOTAL = $ 31602.47 
**************************************** Payment Data: 

Pmt# :1 
Payer: SEABORN PILE DRIVING CO. 

METHOD: CK $2,642.51 
Ref#: 09800 

*********************-1:**-l:**4************ 
Payment Data: 

Pmt# :2 
Payer: SEABORN PILE DRIVING CO. 

METHOD: CC $ 959.96 
Ref#: N/A 

**************************************** RECEIPT SUMMARY 
**************************************** TOTAL TENDERED = $3,602.47 

RECEIPT TOTAL = $3,602.47 

CHANGE DUE = $ 0.00 
**************************************** HAVE A NICE DAV! 
*************************+************** DUPLICATE DUPLICATE DUPLICATE DUPLICATE 

u:1.0.4279 
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Citv of Mercer Island 
961i SE 36th Street • Mercer Island, WA 98040-.3732 

PHONE (206) 275-7605 • FAX (206) 275-m6 

DATE RECEIVED 

Deveiopment Appiication AV o1o-.~ l ,/ 

_:: .. -J.-'::..-. -.. -,-.,,...,..~~-=~-.......I 

STREET J..OORESS.-11 ... 00\ TION I ZONE 
n.A -fa C--~ ~~ .. ..I .r!!,,_ ___ 1, al i:F.,. 1 g 11,;!iiiiiii ~• u 1,;:nn::;a:tn 

COUt'1T'T ASSESSOR PARCEL ff ... .S 

I 
l'~X~L:>14 !:OU,.~ I .J 

4139300405 

PROPERTY OWNER ADDRESS CEU/OFflCE: 

.IAmA~ r.hArbArg Q.41 R ~I= '=l'=li-rl ~tl"o.ot E-MAIL: 
oan-cherberg@comcast.net ..... I l'W' .... ._ '-".._....-.__. ...,fl.l'V"""lt 

l'KUJtl:I CUN IP.Cl NAMc AOORE55 CELL/OFFICE: 206-947-4010 
Ted Bums-Seaborn Piie Driving 93'i'i SE 36th Sireet - Suite 204 i:-MAit: tedebums@vahoo.com 
TENANT NAME ADDRESS CELLPHONE: 

None E-MAIL: 
-··-·· 

n,-t a '.)n1A ---·R -, -... 'II 
DATE 

Construct a new residential pier with a 80' X 4' walkway, a 8' X 15' connector. a 22' X 4' finaer oier. and 
a 12' X 2' finger pier. The proposed dock will be supported by (15) 8" steel piles and will be-fully grated, 
histall two ground based boatlifts. 

{Please use additional paper if needed) ATTACH RESPONSETO DECISION CRITERIA IF APPLICABLE 

1,;Ntl,;I\ I Tl't UI- U:lit l'tKMI I l:liJ Htqu~7flJ 13'6 Teel1nology Fee i5 inclucled in fees below): 

APPEAt5 
Cl iuidins (-.cast af iiie pn,parationl 
D undU<e!+a>,-tof..,rt,~!im!rl!~~.} 

CRITICALARW 
• Oatarrnmiltltm 
• Reasonable Use E•c:eptlDII 

UUill.lN IU::Vli:'# 

Q .AdmlnfdgtfvP. RP.lli111wtnfcl,I!' Ri r.nfnrcl 

• Administrative Reoiew 
fol olh•r than sign & calc,rs} 

$837.3!i' 

$!!37.39 

$5,185.02 

$692.16 

DEVIATIONS ICm,tinlH!d) 
• Setback Critic:ai Areas 
• 1-.,11rvintR .. If~ {S• Int ----rag-) 

• Shoreline 
• WetSeasan Can•bvctl"n Moratorium 

EPQ,'IRONMENTALHEVIEW 1$EPAI 
ell· Oleckli.t: Sins!" Family Residential Use 
• 0.eddlst: Nan.Single Famlly Reslllentlal Use 
CJ l="nulw111Mn11111hhl hnparf' ~•-n-t 

(Revision ,-40'K, of Fe") 

CJ ChaniE to Flnal Oe.slin Appraw-af 
• 0 .. 1111 Commis,!1>11 Study Session $692.16 Q Exem11tla11 

DBiGiiii ii.ifvli:W ii Wiiii:LE» COMMiiNiCATIONS fACIUTll:5 

0 $0-.5,000 $6!!1.16 
• $5,001-25,000 $1,728.34 
• $25,001-50,000 $2,Slll.Sl 
• $:SG,001-$100,.00 
• OVer $100,001 Valuallan 

Difli'iA'riOilli$ • i1"'h::1P1.:l!lt! IA :S.Mrhlll'Y'll:lll f'llll(;•d!r111,..a .. t12 

• Oianseto Open Space 
• Fence He11ht 

$3,974.n 
SS,913.36 

$!.72!.34 
$1,728.34 

$864.17 

• Permit llevisicm 
• Seml-Prlwle Al!ffl!allan Tract {modify} 

ef :::~:;;-;,~-;.;:ft-.. 1-~) 

• 2-3tats 
• 4-Slats 
• 6cr1111amr 
0 5;.-bd!v!sbn l\lteratlc."\ to Existing P..at 
• Final S,J,dMslan Review 

$2,SSZ.51 • 
$2.,S9L51 • 
$3,456.68 • 

$901.25 • ,.,. ... 
• 

$518.o!l 
$l, 728.34 VARIANCES (Plus Hearing ElWnln"' '-I 
$!,592.51 C!' TL,';le t• 

0 Type2•• 

ur:nic.n.U1111u11~ 

$419.2l • Acc ... Dry Dwelli"!! Unlt !ADU) 

$6!12.l.li • Cod" lnt"'lntilticn Request 1,,,. •. 11!;/ht.,.&h"I 
$6!12.16 • Camp Plan Amendment (CPA} 

$1.,72!.34 • Ccr.diticr.al Use Permit (CUP) 
$2,592.51 • lat Une Revisi0n 

Q Lal line C1fflSDlid;ili<m 

• Hai,se variance i•SH!i.OSihrawrl i,,.j 
.SB,641.10 • 111.!da:Hilicatian of Pmns:irty ll;11:rnn11i1 

$12,0!111.38 • RW,t-af-Way Enm,achmli!nt Agreement 
$15,555.06 (Requires Soparata ROW Use Pennitl 

$4.,]20..85 Cl liJttliii Cvdi: Ta"t Amendment 
$3,455.611 

$1,913.74 

$171.04 

$83&.42 
$3,974.77 
eol!!:l"J•'!!I ~,I!! 
-,U,t?~•-=-v 

$:l,592.51 
$864.17 
$4i9.2i 

$4,320.!!5 

$512.94 
,,. ................. ~a,~, ... ,, 

•f==;l,.,;;la • .....,uf ..... ,.--..-~••-=---•1111o11111111.-;ihlll• IJ~IWli0111!'-D.'\,....-_rlll.,Ml'"'",ll!P'..a._.Ml'•..£ ... Mr..:l~l .... l"J 

••'lndudclal~vml:m.audarrt-Wp1Bp111ebrts1ftglt-O,-~t111F11::N4,l-9:,lt•12,ll-1S] 

S ·\DSCilfOBMS\U025_°"11_Ai,pJOU.doc, 
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SEPA Cate!!OricaHy Enmpt 
SEPA Cheddlst Reqvired: 

S ·\D5G\FORMS\llMUiov_App~l4.doa 

G 
Na 

P....,it Fee, 
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PROJECT SITE 

l l 
l ,::-i\a 

I 

I 
;~:~~Ft· · ·· 

lt:t<Y,U;lfl BYYtst;:;:;~ 1::14lts ::;~; ;:s;Ro::; 1 Kt:1: 1 Mt:Kl;cK l::iLANU, WA. l:ltsU4U 
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I J"UKJ-'U:SJ:::: t'KUV HJ.I:: ACCJ::::S:S TU LAKE 
lwASHINGTON FOR RECREATiONALACTiViTIES 
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AU. IIOl.t>ID~l' Al~O SiJll'EY f~lfO;!Ui~TIC~ ::ili;cI~ 
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---------------------------------------------------------~~~~~ PURPOSE: PROVIDE ACCESS TO LAKE ~ PROPOSED: Ccmstrm::t a m~w res,idEtnUal ~1ier with a 81J' X 4' walkwa)', a 8' X 15' conine,ctor, 
WASHINGTON FOR RECREATIONAL ACTIVITIES ~ , a 2:2' )( 4' fingeir pier, an1:I a 12' X 2' -~n"er pie,r. The, propc>sed clock will be 1su~1portei:I 
AND SMALL BOAT MOORAGE, ii'+¥E+iiiii=• ~ '~ •" •.. by (15} 8" steel piles and will be fully grntE!d. lm~talll two ~1rouncl based bioatlift~s. ------------------------------•~------------------------------DATUM: CORPS OF ENGINEERS 1919 JU, I A''E nlA Sl-l'INGTON. NWS-201:3-056!5 

". , ,.._ "'"' ' APPLICANT: JAMES CHERBERG Ail.l.ACElil..~llilill.S.: AT: MERCER ISLAND 
HALGRIGGITH JT GRAOE COUNTY KING 9418 SE 33RI, STREET 
9410 SE 33ru:, S1~ 9422 SE 331m STREET __ _,:, __________ ...J~~~~~w.2~~2!~-•-----•-ill 
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-------------------------------
PURPOSE: PROVIDE ACCESS TO LAKE WA.SHINGTON !:~l 
FOR RECREATIONAL ACTIVITIES AND Sl\1ALL BOAT MOOR.AGE . ..1~~V :': ~ '?.. ~;:!•, 

r 

-------------------------------PROPOSED: Construct cl nE~w res,ideinti,al pier with a 80' X 4' wctlkwa~·. a 8' X 15' c~ne,ctor, 
a 2:2' X 4' finger pier, ani:I a 12' X 2' ·flnuer pie:r. The propc)sed cloclk will be impported 
by (15) 8" steel piles and will be fully gratod. lns;talll M'O EIroundl based boa1tliftis. --------------------------------··~-------------------------------DATUM: CORPS OF ENGINEERS 1919 

Allleai:.Elil.;~lt:IEB.S.: 
HAL GRIGGITH JT GRAUE 
94HJ SE 33RD S1~ 9422 S!E 33RD STREET 
MERCER ISLAND, WA. 98040 MERCER ISLAND., WA. i~8040 I 

IN: l.AKE WASHINGTON 
AT: MERCER ISLAND 
COON1Y:Knm 

APPLICANT: JAMES CHERJBElllG NWS-W13 .. Q565 
9418 SE 331LD S',TREET 
MERCER ISLAND, WA. 98040 -r~~-wmi~---P~E4• FT ______ _ -__________________________________________________________ , ______ ,_ 
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CITY OF MERCER ISLAND 
9611 SE 36th Street • Mercer Island, WA 98040-3732 

PHONE (206) 275-7605 • FAX (206) 275-7726 
V.'>J!NJ. mercergov.crg 

Concurrent Review 

I am requesting that my permit submittal be accepted and reviewed 
concurrently during the review of our land use action 
(File # SHL14-031/SEP14-025 ). I fully understand that the land use 
application must be approved prior to the issuance of the permit. I take full 
responsibility for all fees incurred for the permit review and understand that 
the fees are payable to the City of Mercer Island regardless of the land use 
outcome. I hold the City harmless for any actions arising from the 
concurrent review of the permit application, including but not limited to the 
potential denial of the permit if the land use action is denied. 

n (~~ i . 
Signed .. ,...,.~t·:r;i~~--,-···'··"'.,.. Date 1,_/j';r(t.r--

/,....--t-"--...-. ""'"· ---✓--=-,-,,,.., ---- T J 
' / i 
{ l <--~~.) 
'-../ 

Name James Cherberg 

Project Address 9418 SE 33nl street 

Phone # 20&-232-G408 

S:\DSG\FORMS\LanduseForms\ConcurrentReview 07/2009 

GRIFFITH 0000785 
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PROJECT SITE r-{~::~ -t...; I:: l\? t:::i.) 
PROJECTADDRESS: 9418 SE 33Ro STREET MERCER ISLAND, WA. 98040 LAT: 47.580478 N. LONG: 122.212243 W. JAN? J lfl~ 
PARCEL NUMBER: 4139300405 
~: TED BURNS-SEABORN PILE DRIVING CO. 9311 SE 36TH STREET SUITE 204 MERCER ISLAND, WA. 98040 206.236.1700 D<<;;.'::',r:\'t',,_,,;:,,,._\;,:; 

PURPOSE: PROVIDE ACCESS TO LAKE WASHINGTON FOR 
RECREATIONAL ACTIVITIES AND SMALL BOAT MOORAGE. -~_;;;;;~=7i .. •.r,..~,-"--~-"-·· 

DATIJM: CORPS OF ENGINEERS 1919 
ADJACENT OWNERS: 
HAL GRIFFITH 
9410 SE 33RD ST 
MERCER ISLAND, WA. 98040 

JTGRAUE 
9422 SE 33RD STREET 
MERCER ISLAND, WA. 98040 

PROPOSED: Construct a new residential pier with a 100' X 4' walkway, a 8' X 15' connector, 
a 22' X 4' finger pier, and a 12' X 2' finger pier. The proposed dock will be supported 
by (15) 8" steel piles and will be fully grated. Install two ground based boatlifts. 

lN: LAKE WASHINGTON NWS-2013-0565 
AT: MERCER ISLAND APPLICANT: JAMES CHERBERG 
COUNTY: KING 9418 SE 33RD STREET 

-- --- AND WA 98040 
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PURPOSE: PROv1DE ACCESS TO LAKE WASHINGTON FOR 
RECREATIONAL ACTIVITIES AND SMALL BOAT MOORAGE. \f¥•:;'"'; ./.~A~:~,,\,,~,-

PROPOSED: Construct a new residential pier with a 100' X 4' walkway, a 8' X 15' connector, 
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IN: LAKE WASHINGTON APPLICANT: JAMES CHERBERG 
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PURPOSE: PROVIDE ACCESS TO LAKE WASHINGTON 'fiik>~.:J: ,:, }, ,~_.J!. \l.A-.'I . 

PROPOSED: Construct a new residential pier with a 100' X 4' walkway, a 8' X 15' connector, 
a 22' X 4' finger pier, and a 12' X 2' finger pier. The proposed dock will be supported 

FOR RECREATIONAL ACTIVITIES AND SMALL BOAT MOORAGE. 

DATUM: CORPS OF ENGINEERS 1919 
ADJACENT OWNERS: 
HAL GRIFFITH 
9410 SE 33RD ST. 
MERCER ISLAND, WA. 98040 

JTGRAUE 
9422 SE 33RD STREET 
MERCER ISLA.."ID, WA. 98040 

by (15) 8" steel piles and will be fully grated. Install two ground based boatlifts. 

IN: LAKE WASHINGTON 
AT: MERCER ISLAND 
COUNTY: KING 

DATE: 1/3/15 

APPLICA."IT: JA,\1ES CHERBERG NWS-2013-0565 
9418 SE 33RD STREET 
MERCER ISLAND, WA. 98040 

PAGE 3 OF 7 
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from: tedeburns@yahoo.com 
Sent: Sunday, January 27, 2013 9:22 PM 

can-cherberg@q.com To: 
Subject: Re: Jim Cherberg 

Hi Jim, 
I'm OK, and it's good for both of us to share our thoughts and concerns ........... we're in the 
middle of a journey. I'll add a couple of comments; 

1. I've struggled with spanning the bulkhead due to construction issues, first I was 
concerne.d that the dock would be too high (you and I resolved that issue when we met on 
the 18th), and second I've been very concerned about the structural costs associated 
with a 40" +/-span.I now understand that you're OK with the costs and how I need to 
construct a dock section that's reinforced with an internal steel framework to eliminate 
the chance of bounce along the long span. 

2. I'm embarrassed that I may have misled you and Nan on the size of the dock, it's 
walkways and how wide the ELL can be. The original (and contracted) design was based on 
Griffiths removing the floats and possibly moving the boatlift and canopy. Now that he's 
unwilling to make those enhancements to the inshore area; we're now trying to mitigate a 
dock larger than the RGP-3 guidelines of 480 square feet of overwater coverage, a main 
walkway with a section larger than 4' and an ELL limited to 6' wide (or would you rather 
try for 8'?). 

In summary, tomorrow I'll re-draw the dock with a finger pier and connector to the ELL at a 
more acute angle away from Graue's. The inshore will be 4' wide to the first finger pier, and 
then increase to 5' wide to the end of the dock. The finger pier will be 2' wide, the connector 
will be 4' wide, and the ELL will be 6' wide. Does that sound like what Nan is looking for? Please 
note, that this dock would have an over water coverage great than 480 square feet and a 
walkway greater than 5'; which will require additional mitigation and we should have a planting 
plan to compensate. Make sense? 

Thanks, 

Ted Burns 
Seaborn Pile Driving Company 
ESTABLISHED 1947 
9311 SE 36th Street - Suite 204 
Mercer Island, WA. 98040 
www .seabornpi ledrivi ng.com 
206-236-1700 - office 

BURNSSDT 004975 
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206-947-4010 - mobile 

-----Original Message----
From: <can-cherberg@q.com> 
Date: Sunday, January 27, 2013 5:43 PM 
To: Ted Burns <tedeburns@yahoo.com> 
Subject: Re: Jim Cherberg 

Hey Ted. I'll try .to address your e-mail - in detail - so you know where I'm coming from. We 
almost always go to the Boat Show. Of particular interest to me for the last 6 years have been 
docks and lifts - since I needed lifts at Enatai and the dock was eventually needing 
refurbishing. While on Lake Sammammish years ago, Nyman built a dock for me and provided a 
lift. As you know, they are no longer around. 

I've known Alan for upwards of 20 years, and always try and say hello to him at the Show. 
When I was needing a new lift at Enatai, I approached him and asked with whom I should 
deal. As diplomatic as Alan is, it took a little "arm twisting" until he told me to go with 
Sunstream. Been with Jeff and them since. 

Last night, Alexander and I were looking at all sorts of stuff: Wiley's; a $650,000. woody; 
towers; automated canopy at Sunstream; dry suits; boards; docks, decking and the various 
products out there available for docks. Not everyone offers the same. Saw some interesting 
grating at Waterfront. I looked in the catalogue to see if you had a booth, and then decided 
I'd check out Marine Restoration. Indeed, it was very curious to hear - from him - that he 
builds his docks off-site and floats them over to install. He did not seem too forth-coming in 
his answers. I can filter through the incomplete answers and his bad-mouthing of other 
companies. 

As you can tell, I am a hands-on guy and have a lot of questions. This can be a pain in the 
ass. And you have been patient and receptive to my questions. But I want to point out that my 
questions regarding vertical piles and the grating patterns available came before the Boat 
Show. You answered these questions. 

That does bring me to the last half of your second paragraph and the different site plans and 
additional hours. I'm certainly responsible for a lot of our delay, not getting over to the 
neighbors in timely manner for one; researching different configurations, etc. But I also know 
that I have asked several times before, over a good number of weeks, why we could not span 
the bulkhead, as we are planning to do now? So when we met on Jan. 17, you gave me some 
measurements to take. I did measure on the 18th, you came out and confirmed we could clear 
the bulkhead and span it. I was frustrated that we had not done this much earlier on. I think 
it would have cut out a lot of back and forth time coming to this conclusion earlier. Perhaps you 

2 
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were trying to mitigate construction costs; perhaps you believed the bulkhead to be too high to 
span. I'm not sure. 

That is why I commented recently on how tight the site really is. Especially with the landscape 
easement with Griffith which, I guess, I did not stress upon you adequately enough to review 
it. That might have gotten us sooner to where we are now. So yeh, I wanted to seek 
information to mollify my frustration. 

When I said hello to Alan I told them we had moved to M.I., but did not have a dock. I asked 
him a generic question of who's this Marine Restoration? I think I spotted a bit of a grimace 
only. I asked him who to use? He said, Ted Burns at Seaborn. Alan didn't set me wrong with 
Sunstream, and I don't think he is now. 

But I did want to ask an outsider and was pleased with the answer. I know there are other 
companies out there. I can certainly understand your not wanting to work the permit, if you 
did not build the dock. But it doesn't seem very practical to me to pay for time spent already, 
and just to start over again. 

The unfortunate aspect here is that I was trying to work through my frustration to avoid any 
conflict, but had decided before going to the Boat Show that I really needed to speak with you 
about the above. Had intended to do so tomorrow. So there it is. I'm OK if you are, and would 
like to get Marshall to work up that drawing. 

I am comfortable that you try and satisfy your customers. I'm glad this is out in the 
open. But maybe we should touch upon another sketch or two I did today to mitigate the 
tightness, and get your opinion, so Marshall does only one drawing. Look forward to hearing 
from you .... Jim 

----- Original Message-----
From: "Ted Burns" <tedeburns@yahoo.com> 
To: "Nan Chot-Cherberg" <can-cherberg@g.com> 
Sent: Sunday, January 27, 2013 1:23:51 PM 
Subject: FW: Jim Cherberg 

Hi Jim, 
I understand you met with Alan Boling yesterday at the boat show and were 
asking Alan about Marine Restoration Company. Marine Restoration is a dock 
builder, however different from most of us, they don't have any cranes or 
barges and work from a 30' aluminum boat. They hire another construction 
company to drive their piles before they come in and construct the dock. 

3 
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Marine Restoration will also help with your permits, however different 
than us, they work on time and materials plus "out of pocket expenses" 
with no firm quote or "not to exceed" amount. Our contract with you does 
define a "not to exceed" amount for the permit services, however as I'm 
sure you agree, we wi II have some additional hours associated with the 
different site plans we've proposed as part of the dock location, plus 
Marshal's drafting and CAD time .. 

Seaborn Pile Driving Company is a dock and bullhead construction company 
and we compliment our construction projects by acquiring the required 
permits. I'm very comfortable with you looking at other construction 
companies and canceling our contract, as I want you to do what makes you 
most comfortable. However, there are much better construction competitors 
than Marine Restoration Company (I'd be happy to give you a name). And, if 
you do change, I'd like to ask that you have another company complete the 
permit process. 

Please let me know how you want us to proceed. 

Thanks very much!! 

Ted Burns 
Seaborn Pile Driving Company 
ESTABLISHED 1947 
9311 SE 36th Street - Suite 204 
Mercer Island, WA. 98040 
www .seabornpi ledrivi ng.com 
206-236-1700 - office 
206-947-4010 - mobile 

-----Original Message-----
from: Alan Bohling <alan@seattleboat.com> 
Date: Saturday, January 26, 2013 9:00 PM 
To: Ted Burns <tedeburns@yahoo.com> 
Subject: Jim Cherberg 

Hi Ted, 
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I believe you have talked with Jim in the past regarding his dock needs 

on Mercer Island. He was at the boat show tonight and asked me about some 

., :. Marine Restoration company. I told him you were the only place to go. 

If you have a chance, let him know I contacted you to reach out to him. I 

:. have his phone number at the office if you need it. 

, .. All the best, 
Alan 

; '. Sent from my iPhone 
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• 
Clark, David S NWS 

From: 
Sent: 
To: 

• 
Clark, David S NWS 
Thursday, January 30, 2014 10:22 AM 
'ted' 

-
Subject: Re: NWS-2013-00565 (Cherberg, James (pier)) (UNCLASSIFIED) 

Classification: UNCLASSIFIED 
Caveats: NONE. 

Hi Ted, 

I really your help with my questions! However, it appears that there are still a couple 
issues with the application. 

1. I still don't have a clear sense of the new square footage of the pier. Page 3 of the 
revised RGP 3 form says 584 sq ft of new overwater coverage, while page 9 of the revised 
JARPA says 646 sq ft. Additionally, if I calculate square footage based on the dimensions 
shown on page 4 of the drawings, I get an even higher number for square footage. 

Pier (105' X 4')= 420 sq. ft. 
Ell (30' X 8')= 240 sq. ft. 
Finger pier (15' X 2')= 30 sq. ft. 
Ell "connector" (approx 11' X 4')= 44 sq. ft. 

420 + 240 + 30 + 44 = 734 sq. ft. 

Of course it's possible that I didn't calculate these numbers right. Let me know! 

However, of the 3 square footages, please let me know which one is correct, and adjust the 
drawings, JARPA and RGP forms so they coincide. 

2. Your drawings show (Page 4) that the piles beyond the first set are 18' and 19' apart. 
However, Page 4 of the RGP3 form has a conservation measure that says "Beyond the first set 
of piles, piles for a new pier must be spaced no closer than 20 feet apart ..• " Please check 
the "Will not implement" box for this conservation measure. I can simply write it down 
manually for you, as long as you give the ok in your email response. 

Thanks for your help. I look forward to hearing from you. As always, feel free to shoot me 
some questions of your own if you have them. 

Thanks! 

David 

-----Original Message-----
From: ted [mailto:tedeburns@yahoo.com] 
Sent: Wednesday, January 29, 2014 7:07 PM 
To: Clark, David S NWS 
Subject: [EXTERNAL) Re: NWS-2013-00565 (Cherberg, James (pier)) (UNCLASSIFIED) 

Hi David, 
Please see my comments in capitalization below. 

Thanks very much!! 
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Teci Burns 
Seaborn Pile Driving Company 
ESTABLISHED 1947 

-
9311 SE 36th Street - Suite 204 
Mercer Island, WA. 98040 
www.seabornpiledriving.com 
206-236-1700 - office 
206-947-4010 - mobile 

On Jan 6, 2014, at 2:06 PM, "Clark, David S NWS" <David.S.Clark@usace.army.mil> wrote: 

Classification: UNCLASSIFIED 
Caveats: NONE 

Hi Ted, 

I appreciate your prompt response to my previous questions, and your application is 
complete. However, I need more information to process your application and permit. 

It appears that the Griffith's pier north of the project area is on the Cherberg 
property, as you stated. It seems that 18.5 feet would be insufficient room for the Griffith 
family to use their pier, especially since a large pier like that could accommodate a large 
vessel. This also appears to be an issue to the south side of the proposed pier, where the 
clearance would only be 28.S feet from a pier and pair of boatlifts located at 9418 SE 33rd 
St. Please describe how installation of the Cherberg pier would affect and/or limit the use 
of those adjacent piers, and how it would impact navigation in the area. 

THE PROPOSED PIER LOCATION WAS DISCUSSED WITH THE GRIFFITHS AS PART OF PURCHASING THE 
PROPERTY AND THEY AGREED WITH THE LOCATION. FOR REFERENCE, THE GRIFFITHS CURRENTLY DON'T USE 
THE SOUTH SIDE OF THEIR DOCK EXCEPT TO STORE FLOATS AND A BOATLIFT. THE APPLICANT HAS 
REVIEWED THE PROPOSED DOCK DESIGN AND LOCATION WITH THE GRAUES ON THE SOUTH SIDE OF THE . 
PROPOSED PIER. THEY ARE ALSO IN AGREEMENT WITH THE LOCATION. THE PROPOSED DOCK WILL PROJECT 
INTO LAKE WASHINGTON LESS THAN THE EXISTING PERMITTED GRIFFITHS DOCK AND THUS WON'T BE A 
NAVIGATION HAZARD TO THE WATERWAY. 

I'VE ATTACHED THE DOCK USE AGREEMENT THAT HAS BEEN RECORDED AT KING COUNTY RECORDS. 

As you have stated, the project does not meet the conditions of the expired RGP 3. 
However, if the RGP 3 application form {SPIF) is to be used as a reference BE, then the 
information contained in it must be accurate. In the RGP 3 RBE, you state the surface 
coverage of the pier would be 584 feet, while the revised JARPA you submitted says 646 feet. 
Please clarify the size of the proposed pier. There are other instances in the RBE where you 
state that the applicant will not implement the measure or specification. Please submit a 
description of why they will not meet the measure or specification, in particular, the impact 
reduction measures on pages, which specify that the planting area must be at least ten feet 
wide extending along the entire length of the property shoreline, except for 6-foot wide 
entrance(s) to the pier(s). 

PLEASE SEE THE REVISED JARPA AND RGP 3. 
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The RGP 1 SPIF indicates that the applicant meets RGP 1 for watercraft lifts - on your 
Mitigation point worksheet, you show that installing two trees and two shrubs would fulfill 
the mitigation requirements for this RGP. However, your planting plan does not include any 
trees at all. Additionally, installing two trees and two shrubs provides mitigation only for 
impacts related to the watercraft lifts {RGP 1), not for the approximately 600 feet of new 
overwater coverage by the proposed pier. Please clarify these issues. PLEASE SEE THE REVISED 
PLANTING PLAN WHICH NOTES THE TREES SPECIFIC TO THE BOATLIFT MITIGATION ON PAGE 8 "PLANT 
SCHEDULE". 

I have attached a copy of your planting plan with the southern property line emphasized 
in orange. It appears that much of the planting plan actually occurs on the adjacent property 
{9422 SE 33rd St.), south of the project area. If this is true, then nothing below the orange 
line can be considered mitigation for this project, and the planting plan you submitted is 
insufficient. If this is actually the property line, please revise your mitigation plan to 
keep any proposed plantings on the applicant's property, and provide square footages of the 
proposed planting areas. Please note that only native trees and shrubs are considered 
appropriate for mitigation plantings, not ground cover or herbaceous species. PLEASE SEE THE 
ATTACHED LANDSCAPE EASEMENT FOR THE PLANTING AREA ON THE ADJACENT PROPERTY TO THE EAST. 

Finally, please help me understand the condition of the existing vegetation on the 
shoreline by providing additional labeled pictures of where the proposed plantings would be 
installed. Pictures of the existing pier on the Cherberg property would be helpful as well. 
Keep in mind,- only areas that are within the subject property are relevant. PLEASE SEE THE 
ATTACHED PICTURES OF THE PROPERTY AND PLANTING AREAS ON PAGE 7 OF THE ATTACHED DRAWINGS. 

Please submit all of the information described above within 30 days of the date of this 
email. After receiving this information, I may contact you to discuss specific aspects of 
your proposal. If you do not submit the required information or contact me within 30 days, 
the application will be canceled. However, cancellation of the application would not preclude 
you from submitting another application in the future. Since a Department of the Army permit 
is necessary for this work, do not commence construction before obtaining a valid permit. 

I appreciate your help in this matter. Let me know if you have any questions. 

Have a good week! 

David 

David Clark 
U.S. Army Corps of Engineers, Seattle District 
Regulatory Branch 
4735 E. Marginal Way South 
Seattle, Washington 98134 
{206) 316-3998 

From: ted [mailto:tedeburns@yahoo.com] 
Sent: Wednesday, December 18, 2013 6:15 PM 
To: Clark, David S NWS 
Subject: [EXTERNAL] Fwd: NWS-2013-00565 (Cherberg, James (pier)) {UNCLASSIFIED) 

3 

USACE_FOIA_00109 



App. 59

- -Hi David. 
I've inserted answers to your comments below. In addition, I've attached an updated set 

of drawings with the date of 12/10/13 with the total project description, an additional page 
with the vicinity plan showing the proposed dock in relation to the existing piers at the 
adjacent property, and a clearer drawing of the planting plan. 

I've also attached a revised applicant information and the most current JARPA (2012.2). 

I'm also mailing this information tonight. 

Thanks, 

Ted Burns 
Seaborn Pile Driving Company 
ESTABLISHED 1947 
9311 SE 36th Street - Suite 204 
Mercer Island, WA. 98040 
www.seabornpiledriving.com 
206-236-1700 - office 
206-947-4010 - mobile 

-----Original Message-----
From: "Clark, David S NWS" <David.S.Clark@lusace.army.mil> 
Date: Friday, December 6, 2013 2:19 PM 
To: Ted Burns <tedeburnS@lyahoo.com> 
Subject: NWS-2013-00565 (Cherberg, James (pier)) (UNCLASSIFIED) 

Classification: UNCLASSIFIED 
Caveats: NONE 

Hi Mr. Burns, 

My name is David, and I'll be evaluating the application you submitted on 
behalf of James Cherberg for the construction of a new residential pier 
on Mercer Island. I've taken a look at the application, and it's 
incomplete. 

1. Is there any way you could show the proposed pier on page 2 of the 
drawings, so I can see how it will be located in relation to the adjacent 
piers? Please see the updated drawings. 

2. Please put the 2'x 15' finger pier (landward of the smaller watercraft 
lift) in the project description. Please see the updated drawings, JARPA 

and Applicant Information sheet. 

3. Please reprint or resend the planting plan (page 5 of the drawings). 
It's unreadable. Please see the updated drawings. 

4. Will either of the watercrafts include wood in their construction? 
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e 
No. The watercraft lifts are constructed of aluminum. 

5. According to page 2 of the drawings, Mr. Griffith's pier at 9410 SE 
33rd Street looks partially on Mr. Cherberg's property. Do you have any 
information on that pier? 

The Griffiths dock to the west was originally shared with the Griffiths. The 
Griffiths purchased the subject site on 2/9/2012, had the easement changed so the dock is 
exclusively on the adjacent parcel. When that was completed, the Griffiths sold the property 
to the applicant, excluding any sharing of the pier. 

I really appreciate your help in resolving these questions. Let me know 
if you have any question. 

Thanks! 

David Clark 
U.S. Army Corps of Engineers, Seattle District 
Regulatory Branch 
4735 E. Marginal Way South 
Seattle, Washington 98134 
{206) 316-3998 

Classification: UNCLASSIFIED 
Caveats: NONE 

Classification: UNCLASSIFIED 
Caveats: NONE 

<planting plan extract.jpg> 

Classification: UNCLASSIFIED 
Caveats: NONE 
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April 23, 2015 

City of Mercer Island 
9611 SE 36th Street 
Mercer island, WA 98040 

Dear City: 

RECEIVED 
APR ·z ~ 2015 

CITY OF MERCER ISLAND 
DEVELOPMENT SERVICES 

This is a comment on the application of James Cherberg to construct a 
dock at 9418 SE 33rd Street, Mercer Island, WA. The Project Numbers 
are SHL 14-031 and SEP 14-025. 

We live immediately next door to the project site, at 9410 SE 33rd 
Street, and currently have a dock on our property. 

We have supported the Cherbergs' goal of obtaining a dock, so long as 
it is in scale and does not um·easonably limit the use of our dock. The 
proposal that has been filed, unfortunately, is out of scale for the small 
amount of waterway in that area. In addition, due to its size and 
configuration, the proposed dock would come very close 
(approximately 6 feet) to our existing dock and boat lift. The proposed 
Cherberg dock would be so close that it would make a significant part 
of our dock unusable. In addition, the dock would be so long that it 
would block use of the mooring area on the southeast side of our dock. 

We previously proposed an alternative dock configuration for the 
Cherbergs' consideration. A copy is attached to this letter. The 
alternative proposal would provide a dock large enough to moor a large 
powerboat with a boatlift, to moor a wave runner with a lift, and to 
have adequate space for a diving board. It would not severely impact 
the use of our dock. Although it is not ideal from our family's 
perspective, in the spirit of neighborly cooperation, we would agree 
that it would serve as a basis for entering into an Adjacent Dock Use 
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Agreement for this alternative dock layout. 

In short, the dock as proposed by the Cherbergs severely impacts the 
use of our own dock, is out of proportion to the available space and is 
far beyond any installation that we have ever contemplated. We 
believe, however, that a dock of suitable size and configuration can 
meet all reasonable requirements of the Cherbergs. We have expended 
effort, time and money to generate what we believe is a fair solution. 

Thank you for your consideration of this comment and alternative 
proposal. 

Hal Griffith 
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HARRIGAN LEYH FARMER & THOMSEN LLP

October 19, 2021 - 4:05 PM

Transmittal Information

Filed with Court: Court of Appeals Division I
Appellate Court Case Number:   81482-6
Appellate Court Case Title: James Cherberg et ano, Respondents v. Hal Griffith et ano, Appellants

The following documents have been uploaded:

814826_Petition_for_Review_20211019160434D1893008_4858.pdf 
    This File Contains: 
     Petition for Review 
     The Original File Name was 20211019 Griffith Petition for Review.pdf

A copy of the uploaded files will be sent to:

dfalkowski@freybuck.com
erinf@harriganleyh.com
kcobb@freybuck.com
kristinb@harriganleyh.com
tbuck@freybuck.com
tylerf@harriganleyh.com

Comments:

Sender Name: Florine Fujita - Email: florinef@harriganleyh.com 
    Filing on Behalf of: Arthur Washington HarriganJr. - Email: arthurh@harriganleyh.com (Alternate Email:
florinef@harriganleyh.com)

Address: 
999 Third Avenue
Suite 4400 
Seattle, WA, 98104 
Phone: (206) 623-1700 EXT 303

Note: The Filing Id is 20211019160434D1893008
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